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OEPART'MEKT OF THE INTERIOR 

30 CFR Pa& 202,203,206,207,210, 
and 241 

43 CFR Part 3180 

Revlnlon of 011 M u c t  VIlUrtlon 
Regulatlon8 and Rekted TopW 

AGENCY: Mineral8 Management Service, 
Interior. 
ACTION: Further notice of proposed 
rulemaking. 
SUMMARY: Prupoaed valuation 
regulations for oil wem publinhed for 
comment in the Federal Regintar on 
Ianuary 15,1987 (52 FR I&%). Public 
hearings were held in Denver, Colorado, 
on March 4,1987, and in New Orleans, 
Louisiana. on March 17,1987. Over lo0 
written commentn wem received on this 
proposed rulemaking. 

Because of the extenrive and diverse 
interest raised by thin and related 
rulemakings for valuation ofgas and 
coal. MMS established a procedure 
whereby it would pub1i.h draft f ia l  
regulations and provide an abbreviated 
public comment period to obtain further 
public c o r  ment before the ruler am 
issued as final regulationn on September 
30,1987. The Congress in aware of and 
understands this process. See 
Confcrence Report on H.R. 1827 in the 
Congrersional Record dated June Z, 
tB7, at pages HX1ST-H- 

Accordingly, attached to this notice an 
an appendix is a draft of the oil 
valuation regulations in final form. 
together with a draft of the preamble for 
the final rule. The draft contains 
numerous changes from the proposed oil 
valuation regulations in response to the 
public hearings and the extensive 
cor.irnents received and reviewed by 
hIXfS. 
DATIZ Comments must be received on or 
before September 2 1987. 
ADDRESS: Written comments may be 
mailed to hfinerals Management 
Senkc. Royalty Management Program. 
Rulcs and Procedures Branch, Denver 
Fedcrnl Center. Building 85. P.O. Box 
25165. hfail Stop 628. Denver, Colorado 
M1225. Attention: Dennis C. Whitcomb. 

Dennis C. Whitcomb. Chief, Rules and 
Procedures Branch, (303) 2313432 @TS) 
3763432. 
SUPPLEMEWARY INFORBAATIOW The 
principal authors of this proposed 
nileninking are John L Price, Scott L 
Ellis. Thomas J. Blair. Stanley J. Brown, 
and William H. Feldmiller, of the 

FOR FURTHER INFORMATION CONTACT: 

Royalty Valuation and Standatdr 
Diviaion of the Royalty Manqement 
Propam, Mlnerala Management Service 
(MMS); and Peter 1. Schaumberp of the 
Office of the Solicltor, Wrshlngton, DC, 

In view of the ahort publla comment 
period necernltated by MMS'r propoaed 
schedule, an undentood by Congraaa, 
whereby MMS will attempt to \,rue h a \  
ruler by September 30,1087, MMS 
nquesta that commenten not rlmply 
renubmit commentr already provided on 
the proposed d e n .  All commentn 
received aince publication of the firat 
pmpoaed rulemakhq on Janua 
1887, wiU be included Ln thir JA:klng 
record. Addittonal commentr rhould be 
directed to the provirion of the draf? 
final rule in the appendk Commenten 
are requented to identify, by nection, the 
provirion of the draft Rnal rule to which 
a comment 18 directed. Beaidea apecific 
commenta on the draft h a 1  d e .  MMS 
rho requanta commenten to addtau 
whether there am additional 
requiremanta or approachea which 
would improve the ro alty payment 
procarr. The MMS d e m r  it haa 
developed a rat of d e s  which will lead 
to the proper payment of royaltier. but 
given the intareit and concum8 raised 
by thin rulemaking, MMS would like to 
leatn of all approachea which will 
nduce underpaymentr and minIrn!xe 
any abuse in payment and collection of 
royaltien. MMS would npaclRcally like 
commrntn on the abillty of auditon lo 
delemine compliance with there 
regulationn. MMS also would like 
commenters to addrena the extent lo 
which there draft rules am renponnive to 
concemn regarding royalty 
underpaymentr Identined in the 
Linowen Commisslon Report and report8 
of the Congrens, the General Accounting 
Office and the Department'r Office of 
Inspector Ckneral. 

MMS mcognirea that arm'a-length 
contract price, am a principal 
component of there regulationa. Under 
the draft final d e n ,  the pricen under 
arm'a-length conttactn would nprenent 
value and be the primary valuer under 
the benchmark8 for nonarm'a-length 
contractn. MMS npecifically requenta 
commenta on the definition of arm'n- 
length contract and on the une of them 
contract, to determine value for 
calculating royalty paymentr. 

The Department of Interior (DO0 haa 
determined that thia document Ir not a 
major rule and doen not require a 
regulatory impact analynin under 
Executive Order 12291. This proposed 
rulemaking In to connolidate Federal and 
Indian oil royalt valuation regulationa; 
lo clarify DO1 01 T royalty valuation 

policy and to dadb Do1 oil 
trannportatlon allowance policy: and to 
provide for consistent royalty valuation 
policy among all learable mineralr. 
Becauae the propoaed rule princlpally 
conrolldater and rtmamllnea exlating 
regulationn for condrtent application. 
there are no rignificant additional 
requhmenta or burdenr placed upon 
rmall burinerr antitier 

Laram reporting requlrementa will be 
approximately siSo,oOa All oil ponted 
price bulletinr or aalea contracta will be 
required to be aubmltted only upon 
nqueat, or only in aupport of a lensee'a 
valuation proposal In unique rituationa, 
rather than routinely, ar under the 
axintiq mgulationr. 

The publlc 18 invited to participate In 
thla proceeding by rubmittlng data, 
uiem or agumentr with ranpect to thia 
notice. All comments ahould be 
rubmitted by &S pm. of the day 
rpecined in the DATE rection to the 
appropriate a d h r  indicated in the 

nection of thir preamble and 
should be identified 011 the a t a i d e  
envelope md on documenb submitted 
with the denfgnation "Revidon of Oil 
Royalty Valuation Regtilatima and 
Related Topicr" All cxunmanta m a i d  
by the MMS will be a d a b l e  for public 
Innpectlon In Room 06, Building 85, 
Denver Federa! Center, takewood. 
Colondo, ktnsea the born of tfioo am. 
nnd 4m p.m,, Monday lhra@ Mday. 

Any information or data nubmitted 
which I a  considered to be conRdentIal 
munt be ao identified and rubmittad in 
writing, one copy only. MMS renewen 
the rlght to determine the conRdentia1 
ntatun of the information or data and to 
treat It accordiq to ita independent 
determination. 

Regulatory F l d t y  Act 

connolidater and atreamliner existing 
regulationn for condrtent appllcatfon. 
there are no ntgnfficant additional 
requirementn or burdenr placed upon 
rmall burinear entitler aa a reault of 
implementation of thtr propoaed rule. 
Therefore, the DO1 ha8 determined that 
thin rulemaking will not have a 
nignificant economic effect on a 
rubatantlal number of mall antitiea and 
doen not raqutra a ndatory nexibiliiy 
analynin under the Regulatory Flexibillty 
Act (5 U.SC 801, et reg.). 

Paparwork Reduction Act of 1- 
The Information collection and 

Becaune thlr rule primarily 

S-094999 0051(03XICAUG-87-14:37:37) 
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recordkeeping requirements located at 
i i 208.105.207.5. and 210.55 of this rule 
have been approved by the Omce of 
Manegemenl and Budget (OMB) under 
44 U.S.C. 3m(h). and assigned OMB 
Cleerance Number 1mwoB1. 

Natlond E n v h m a n t a l  Policy Act 01 
lW0 

It is hereby detennlned that this 
rulemaking does not constitute a major 
Federal action signlncantly aNecting the 
quality of the human envimnment and a 
detailed sletement pmuant  to section 
102(2)(C) of the National Environmental 
Policy Acl of1069 (42 U.S.C 4332(2)[Cl) 
is not required. 
Ust of Subjects 
30 CFR Port 217.2 

Continenlal ahelf, Government 
contracts. Mineral royalties. Oil and ges 
exploration. Public lands-mineral 
resources. Reporting and recordkeeping 
requirements. 
30 CFR Porl2a? 

Coal. Continental shelf. Government 
contracts. Mineral royalties. Oil and gas 
exploration. Public lands--mineral 
reaowces. 

30 CFR Port 2a6 

Conlinenlal shell, Geothermal e n e w ,  
Governmenl contracls. Mineral 
royalties. Oil and gar exploration, Public 
lands-mineral resources. 
30 CFR Porl207 

royalties. Public landa-mineral 
resources. Reporting and recordkeeplng 
requiremenls. 
30 CFR Par1 210 

Cmtinental shelf. Geothermal energy, 
Government contracts. mineral 
royalties. Oil and gas exploralion. Public 
lands-mineral reaources. Reportlng and 
recordkeeping requirements. 
30 CFR Porl241 

Administrative praclice and 
procedures. Government contracts, 
Mineral royalties. Oil end gas 
exploration. Penalties. Public lands- 
mineral resources, Reporling and 
recordkeeping requtrements. 
43 CFR Porl 3160 

Land Management Bureau, Mlnaral 
royalties. Oil and gas exploralion. 
Penallies. Public lands-mineral 
resourcem. Reporting and recordkeeping 
reguli emenla. 

s-999 m J z @ ~ ~ I C A U O - I 7 - I 4 I l ~ )  

Government contracts. Mineral 

Government contracts. Indlan-land& 

Dsled: August la IW. 
pmn I Qsm, 
Actiw Aarlrlonl h l q ,  h d a n d  
Minrmla Managemenk 

Appandlx--Dnh Find R d a  
DEPARTMENT OF THX IKlWlOX 
Minerds Msn.psmant Servlw 
50 CFRParts z ~ r  zux 
u m R r l a i w  
Rsvtdon or Oil Product Vslustloa 
RsgulaUonB and Rst.ladToplw 

Agency: Mlnerals Management 
Service, Interlor. 

Action: [Draft] Final NIS. 
Summory: Thln rulemaking pmvlder 

for the amendment and clarincatlon of 
regulations governlng valuation of oil for 
royally computation purposeh The 
amended and darined regulations 
govern the methods by whlch value I s  
determined when computing oU 
myaltlea and net p d i t  shares under 
Federal (onshom and Outer Continental 
Shelo and Indian p i b a l  and dol led)  
oil and xes leases fexceDt leases on the 

m. na and at 

Osage Gdlan Res~rvatih, Osage 
County. Oklahoma). 

Elfectivs da~NowmbecZ.ZB87 
(teniotive~ 

Dennls C. Whltcomb, Chlef, Rules and 
Fmcedures Branch, (303) u1-3432 m) 

Supplamentory informofion: M e  
principal authors of this rulemaklng M 
john L Price. Scott L Ellla, Thomas J. 
Blair, Slanley 1. Bmwn, and Wllllarn H. 
Feldmlller. of the Royalty ValuaUon md 
Standards Dlvlston of the Royalty 
Managemant Program. Mlnsralr 
Management Service W S ) :  and Peter 
J. Schawnberg of the Omca oftha 
Salicilor. Washington, DC 
1. Introduction 
On January 15.1987.t2 FR 1858 the 

Minerals Management Service W S )  of 
the Department of the Interlor Issued a 
noliLe of proposed rulemakiq to amend 
the regulations governing the valuation 
of oil fmm Federal leases onshore and 
on the Outer Continental Shelf (OCS). 
and from Indian Tribal and allotted 
Ieasss. During the public comment 
period, M M S  received over 100 written 
comments. In addition. public hearings 
wen, held in Lakewood, Colorado, on 
March 4.1987. and In New Orleans. 
Louisiana. on Mar& 17, 1987. Sixteen 
persons made oral presentations at 
them hearings. 
pentativa: Because of the complaxlty of 
the regulations. and in accordance with 
MMS's understanding with Congresh 
M M S  Issued a further notice of propoted 
rulemaking whlch included as m 

Forfurlher informofjon wnfoct: 

320-3432 

appendix MMSs draft of the Anal 
regulations. Tho purpose of tho M e r  
notice of proposed rulama- was lo 
obtaln further pubUa comment durlng a 
short comment perlod and then to make 
m y  necessary mvld0M to the Anal 
regulations. See Codamnca Report on 
H.R IU?. in h a  Congm~donol R m n i  

HSBBb A total OL additional 
comments IYV. ncalved.1 

MMS has consldemd carefully all ot 
the public comments m l w d  during 
this rulemaklng proceth whlch Included 
draft rules and input h m  the Royalty 
Management Advlsory Committee. A 
complete account of that pmcass Is 
Included In the preamble to the 
proposed m&atlons Issued in January 
1987. Basad on Its nvlmv, MMS bereby 
adopts final r y l a i l o ~ p v e ~  the 
valuation of0 from Fe era1 and Indian 
leases. These mgulatlons will apply 
pmspectlvaly to production on or after 
fhe afiective date lpedAed in (he 
Efluctira DDfe ssction of lbls preamble. 

dated JIIII~ 27,1987,at pages H5Bs1- 

aRrrpou.IwlB.JrSmcmd 
The MMS is revlatng the current 

ngulatiolu rq- the vduatlon of oil 
to acmmpllah the foollorring: 

1. Clarification and momanlzation of 
the existing regulations 11% CFR parts 
202 2(n 20 207.na 241. md43 CFR 
Part 31ffl 
Z Creation of regulations consistent 

with the present organlxallonal structure 
of the Departmanl of tha Interlor POI). 

3. Placornant of the oU royalty 
valuation regulatlons In a format 
com atibla with thr valuation 
rep Y ations for all Iersable minerals. 

4. Clarification that royalty Is io be 
aid on all conilderatlon mcelved by 

pessee~, less appllublo allowances, for 
lease production. 
6. Creation ofrsgulatlona to guide the 

lessee in the determlnatlon of allowable 
trans ortation costa for oil to ald In the 
calc up atlon of proper myalty duo the 
lessor. 

Structurally, thase rugulallonr Include 
the reorganization and redesignallon of 
Pirts ZOz 203.20b 207. and no. Ea& 
part la raoganlrad by redeilgnaling 
"Subpart M i 1  and Cah General" as 
"Subpart M i l .  Cas. and OCS Sulfur. 
General": "Subpart M I 1  and Gas, 
Onshore" an "Subpart C-Federal and 
Indian 011": and "Subpart WII .  Gas. 
and Sulfur. ONshore" as "Subpart D- 
Federal and Indian Cas." 
Also, a number of sections am 

renumbered md/curnovrd to a new 
subpart. In addition, i I 2 0 2 . S 1 1 . ~ 1 0 L  
2S3.109. ZOXlM. zW.1,207.2 207.& and 
Z l O . 5 5  am added to tha appmprlate 
subparth 
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Currant f =I% pmpottd r a  apeclfled In tho sti.clr*.hb aedlon of pat1 your. SpoeIfk ddtllnea povamlns 
D 202.101, it an onthon operational thir pnmblo. It aupmtdoa dl txhtLy m p o h  ngulramtnla mnalitmt with 
rcgulelion which 11 under the oil royalty viluollon dlncl lvaa lbrto now o v i lurt lonm~ol lonr  will 
jurirdiclion of the B m a u  oILand coniainsd in numemut S e e a t d a l  b Incorporated Into Lho MM9 Payor 
Msnogem~nl (BW). T l i t  taclion ia Minarala Managomenl SIIy1c.. urd U.8. Handbook. 
liolng mdoQneled a t  43 CFR f SlU?-I. Gwloglcrl S u m y  Contamtlon For the wndmce d o l l  urd :a8 
nnd Ihe exisllng I 3182.7-4 It b o b  Dlvlrlon (now Bumiu of Lmd l e i m a  p a r  and Iho pubk Ihr 
rcdesignoled at t 3182.74 Manapernen\ Onrhon Operatlona) mocrtnp art ~ U I x O t  tho ouectt 

This rule applies p r 0 t p ~ ~ 1 i ~ ~ i y  lo odem dlncllvah regulallont and 
NoUW I O  h b t O U t  mi) hued O W  

01 LhWt dth 
produckion on or a h  the rllaclivr dah 

flwucilma . -- 
I REDESIGNATIONS 

1. svbouh E. F. urd Q d hi 241 ua Rdnlavhd u subwtl 

5. Seem 201.1. 207Z 207.5. 207.8 and 2007.7 n Rmond hm 
subput A o( Pvl207. 

a secuona z1o.m ump!~ zio.io& 14 m i 5 0  vrd zia.161 m 
Nmovad horn stQUlc md D. m F U h t y ,  d Prt zia 

7. 241.100 b rahIgiu1.d 11 1241.60, Pvlonph 

1. TIN l d m  cubpula n rdd.d b Pul2001: 

241.W(c) b romoyId from S&wI C ol Pul241. 
I l l .  ADDITIONS 

subput A - Q m n d  R" ............................. _I._*__I 

subput 8 4 .  0 . 8  and OCS G m n l  IRWwmJl..I..... 
S M  C-Fsdarl u d  lnjhn M1 t R a n n d l  ......."".....".-... .. + D-Fsdarl and I& Gar tRmawd1 -....I_..--- 
Subparr E--Solld MlWrllh G& I R a m d l  .._.._.-....I._I. .. 
Wrt F-Cd tR-1 ...- ................-..------ 
wrt G--omn SOM M h n l i  [ R m a w d l  .......................... ....,, 
Subpmrt li-Q.ovumul R- tRnawdl...-... ~......-~.. 
subpart I--ocS SUM. [ R m m d l  ................................................. 

2. The ldhmicq uapucl n rdd.d b Pul210: 
W r t  H-Qaoth*nul RnOuEn [R-I.. ........--.-.. 
subw 1- smr C R n r n d l . "  ...--.---- - 

3. ~ h .  fcmwq ubwzr m rmd m ~ ~ t 2 4 1 :  
Subparr E-SdId MCunh. Orml [ A n a w d l  ......................... 
subwrl 1 - 0 3  sulh. [RWwmJl ............................................... 

4 .  SCcUcoa 202.51 and 202.101 w iW b P r t  202. Sutbm 

5. SecUcim 201.1. 2072 and 207.6 n add.d ta hi207.--.... 
ZM.103 ud 2OA1M u8 adjed b Pvl ZW. 

6. %fbn 210.55 k rmd b Pad 210 ................... """".""--. 
IV. AMENDMENTS 



The rulet In I Zo8.1W rxpnttly 
racagnire Ihel  when Ihe pmvldont of 
any Indlan Ierte,  or any sl iht le  or treaty 
r f f ec l l y  Indlan Itateh am Inconslalent 
wlth Iht np la l i on r  then Ihr larta, 
ttatuta. or h i l y  will govrm lo the 
axbnt of h e  Inwnslttency. The tame 
prlnclple rppllet lo Prderal l e i t a r  

A teparrlr all dennltlonc section 
rppllubla l o  Ihr royalty valutllon of oil 
it Included In Ihlt rulamakl 
200. All dsnnitiont contalns Y under 
rachtub ar tofhr (2WwiUbr  

In Parts tof mf 207, na and 241. 
B ~ U U I ~  c he dennlilont an cpeinc 10 
thom pertt. they may not necooarily 
conform IO dsndtlont of the u m a  temt 
in olher F e d d  qpdrt' regulations. 
111. Rnpoclw lo  cswnl Commtnb 
Rsalvsd on Ropord OU M a  
V d u a t l ~  R.puLtlool m d  Related 
Topla 

The not la of proposed oil valuetlon 
regulations wat published In thr Fdrnl 
Rqirler on Januiy I b l W  (62 FR 
1858). The public comment perlod on the 
p m m i l  J~ed  M April lb 1067 Over 
one hundred commentan mvided 

mcslvsd and contldsnd In pnparirq 
thir notice. 

on vnluatlon Ittueh 90 commenten 

represented Sttte, local, i n  %""r Fa era1 
repretontsd lnduaty/hde 

governmsntii ant l t ler  10 represented 
Indian Trlbes or allotleet; 1 commenter 
wan a SiatelMbal assoclallon and 1 
commentsr was an lndlvidual. Of Ihs u) 

commentart filing commsntt on 
Irantportatlon i taueh U commenten 

repranenlad Slrls l o u l  an rye F e n 1  
rapreaantsd industry/hde 

governmental en l l l i e r  11 mpmesnted 
Indian Tribes or allotteael: 1 commantsr 
was i Stets/Mbal rtsoclatlon; and 2 
commenlrn wen Indlvldurlr. 
Caneml Comments 

Tht MMS mmlwd mrny d lv in r  
comments on thr prlndplrt undorlyint 
t h ~  pmpottd valuation methodology. 
Thers commrnta did not addmu 
mp.dflc tecUont of the pmpotrd 
rspulatlonr. The ratpondentt @nenlly 
comprhd two pups. with Industry 
(mpmnt lng abht ntpondantt on one 
#Ida of thlt inur and Statst an d lndlant 
IrspnwmUry elx ntpondrnlt etch) on 
o p p -  ddn. I h a  p n a n l  mmmentr 
rrsn caqaimd hto five morwx4ett 
Inlernlahd luw (1) hcwpt tna  o l  
p o t s  pmm& d e r  tn irm't-lrngth 
conbeck or Br bonchmark. at  the value 
for royalty purpotrr: (2) drducllon o l  
trrntpartatlon cotla (3) I iI mrndales 
and ntpontlblllllet l o w 3  I n d l ~ $  [4) 

In hrt 

appllcab P e to the mguhllont containad 

extenrive commsntt whl 2 wen 

Of the 67 mmmrnlan flllq mmmanlt 

complexity end obsulty of npllallont 
and delWUonr and (61 oconomlo 

Ill A m p t a n a  of Cmu Rocnds as tht 
Valua for Royrlty Puporat 

Indutty camminten p n m l l y  apwd 
Ihrl Ihr S i t l o  pnmltr  undtrl 

vslur It best drlor%od by Ihr 
InlencUon olcompd m u k d  fomr 

dls.gn-d. partlculrrly o b j r c w  to the 
wnwpl  of amptlng u pmards 
racrlvad under tm*&tb tnntactlotu 
a t  rapnatnlaUw olmarktl rdur. ' l la 
commrntrn mn wnmrntd lbrt Iht 
acaptann o l p o u  proondh with~ul 
addlUonal IrtUrq o l  Ita vaUdlp, o d d  
lrrd l o  mra(puliUon of cky 

rccountabillty and In *nrnL would 
fail 10 pmtwt Iht Inlrntls of lbr Irstor. 
Many polnled out lbat pou pmcmlr 
hat hlttorlully no1 brrn mnr ldrnd 
rqulvilanl lo mrrkrt vilur, dh.g 
variout legal oplnlont In sup rt. In Ihlt 
vrln. two Stalr and Lhm I n g n  
eommentuo d d u d  L'UI royalty rtluo 
should bo ulwlent 10 lbt bigbeti pr lw 

hp tC lh  

pmpotrd rulrmrtl Is toun P h u t r  

tlowrver. State and In 3 i n  commrnten 

tcheduloh an mdon 0 p" ~IYM' 

posted for 3 o-quallty productloo La 

npnrant m a r k r l ~ a l u ~  and Intw 
rmuntablllty, one Indlnn and two Slat* 

mu pmmodt valurt &odd rod hitdl 
cornramten suggacted that n 

back) procsdun at m Independent 
cmtr-ch& They alto nrggstlrd that 
royalty raportlng sbould bo routinely 
monitond by UB this pmndun. 
p a t i  pmnrd t  undu um'a4.lUrslh 
conhct t  an npmtenlatlw of mukel 
value. However, MM9 Ulll wnllnur l o  
monltor vrlur delrrmlnttlons under 118 
mgulatlont Io entun Ihal thotr 
delrrmlnrllons yhld natonable valuer 

v d l d t l d  by U I ~  the nrt-brok (w& 

NMS Rloponm. % k h W 8  Iha\ 

The prrfonnanw of labor Inlenslve net- 
back ulculillw on a mullnt b i t i t  it  
Impr l c l l u l  
h 81ilr nlpondmb doubted that 

Iht bonchmuk bhrlrchy s p h m  for 
dtlrrmlnl~u wlurt under nowinn's. 
h T  buuactlona could be properly 
app d h u e  o l  lbr tyttrm's 
comploxlty and beauor the valuation 
p d m  It p n d l u l d  upon a ryor't 
t b l l l ~  andrrill l r t t  Io ldrnti!y e 

non-um's-length. 'l lry hired that 
indutby ml&l k nluctanl to Idanlily 
non-rrm'8-lmllb h t u 1 ~ O n t  and thus 
manly ddclur pit pmmda a t  vnlue. 
thtnby pla- the burden of pmpor 
Rndlq upon MhEB dur(nt tudlt. 

HHSR.rponn'fbr MMS tupportt 
Ihr beaehmtuk #yalrm. MMI of Indualry. 
thotr who npmt under Ihr oystem. 
bollrw It t o k  a workable tyttem. in 
mnrnl. Laduotry un ldtnll III own 
a r m * c l m  mtnctr t w J o n  
ttandardt n h b l l t h t d  In Ihrse 
~ a l l o l u  and I1 1s In Itr bost Inlemtlt 
not to d a w  nopum'c-le 

poulblr paadllsr Homusr, M M S  will 
Ulo Ihr audll pmceu IO Wl fy  that 
amtncta whlch an clrlmod to bo 1rm.I. 
I.lUrslh ullofy rll lbt t h d u d r  of thr 
drlial*a dimwod La d r t i l l  klow.  
(2) Debt loo d l h n r p o r h l l o n s  COCCI 
AlthouJ lndwtry mmmenten 

oupport tbt p r o p o d  doducllonr for 
Irantportallon cosb, many of Ute 
NI ndenb bollnad the allowable 
d e r  ucUonr WN too ~ t b l c t l ~ .  and one 
m s t d  that buuporlrtlon 
a ~ o w M m s  &odd k actual mrlt bated 
on Fulenl WI~LI Rqdatory 
Commlsllon (Fwc) tuiRt or um'r- 
Irnplh trNuport.tlon umngemmts. 
Homwr, oommmb kwn States (two) 
and Indlrnt (hm] oblwlod lo  Ihr 

tnntactlon as el ";f: er irm's.length or 

the h a t  Of bOlb &h hlml cost1 and 

productloo only, or that no dodualmu 
ohould k r l l d  at Ita11 lor trlbrl 
land& 

HHSR.rpon#.Thlhrh(M9 bollrwr 
Ihrt cab In& by a Iruw to 
tnntport Imae pmducllan tu a drlivery 
polnt off the lraw Inmitrs ita valur 
md Ihmloon, 11 a naoglllred 
drduclon. 8n thr Lnncportrllon 
r l l o m n n  s d a n  ollhlr pnimblr for 
hulbndlmuloa 
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Townrd lndlani 

rnspondonli quiitloned Iha Iegellty of 
I l ia pmpoiod rulsmaklng, expnuing 
lhoir vlow lhal the pmpoisd 
rd incni ion i .  pnrtlcularly wllh mrpec~ 
10 iirm'r.longlh contracli and g n u  
iirocccda. are contrary to the Intent of 
Iha vnlunllon mqulnmenli 01 the 
hllncrnl landi  Laailng Act, So U.S.C. 
In1 rI fw.. and tho Federal 011 and Gas 
Koyiihy Manngamenl h c l  ollW 
IFOCRMA). 30 U.S.C. 1731 el ~ s p . ,  and 
iiro u mnrkad deparlun Imm hlitorical 
viiliiallon mgula!loni and I i a i r  trrmi. 
'I'hair bailc argumenlli that thr i la luloi  
require myalty baaed on the value of 
production. and a royally dauie baaed 
upon "vnlue" l e  not ia~ l i f led by a 
valuation pmcedure bared upon gmsi 
pmcoods: In tholr aplnlon. value may be 
considerably higher than nvenuoi Irom 
Hrm'i-length Iriniactl.an& 

M A E  Rssponm T ? I ~  rspulallons 
Runorally dennr value on lhr b a s h  o l  
rnarkal trantactlonh conilitant with 
commonly held sconomlc phlloiophy. 
ralhor than soma ~ b l t ~ r y  "valui" 
whlch u n  bo aailly mlrconilrurd 
dhpuled. or mislntarpnled.Tha MMS 
bclievoi lhan 11 no conflict balwaen the 
inlcnf of !hu Mineral Lmslng Act. 
FOCRMA. and Ihr viluallon pmcsduras 
bcing adopted heroin. 

Tho Indlnn commenlan look 
particular exception l o  the proposed 
rulomaklng. InUq out & i t  the 
pmpoisd varation pmctduni baied on 
prom pmcssdi an In connict wllh thc 
Sacratary'i duly under Ihe Unallotled 
Indian Leas1 

ID enme that lribai and a l 1 0 l l ~ ~ i  
receive the mcalmum return for thelr 
prnporty. Thoy dlaagmed Ihnt p a s #  
proccodr mpmrunted market value. and 
lhua boliovad thoy would not ncelve Ihr 
mnklmum banefit a m a b l e  Imm 
production punuant to i l ~ h r l ~ &  One 
mrpondcnl i eslud that the pmposod 

nnwly immd Isair i  IO that myaltlai 
w w l  Io Trlboi and al lo l ln i  undrr 
ixialinq ragulallons would not b. 
dimininhad. 

AfAfS Rcsponre: MMS ballevei the 
ncw vnluallon rqulallonh with thr 
chnnma dlicurted In mom delall brlow. 
arc lully conalrlsnl with !ha Swolary'r 
oliligalioni lo Indian l ~ i i o n .  
(4) Complsxlly and Obicurity of 
Rogulrlloni and Dennl~lonr 

Somo commenten (two Statm. one 
Indinn. and one Federal burtau) 
baliavod the propotad rulamaklng 
ganerally wai a x n u l w l y  wmpllcaled 

smw r n ~ y o i ~ ~ e ~ v o - n - ~ c : ~ ~ ~ ~  

Throe Slale and lhns lndlan 

Acl of 1 W  and (he 
Indian Minora 7 Developmen1 Act ofloQz 

rrpulationi app Y y pmipsctlvely only Io 

Ieadl l o  dlmcuhy In lntarpmlillon. A i  
a nix, Ihay balltvr tha pm oted rule, 
rlmpllflcillon i d  FmvldlIt# mrl~lnty. 

endeavored lo m m l  wrtaln ldintlnrd 
doncianclri In Ihr nnal rulimikh& Tha 
ngulallonr combhi pnvloui 
m Iallonh Kn'h orden, and Inltmal 

DOWX for pmduct valur pldantx whlch 
neceicarlly wlll b. almplrr and mors 
comprahenrlw than rxlillly 
pmcrdunh 
(61 G c o n O I d U  h p i c l l  

commenlen d lugr t td  with MMS'a 

Id1 IO auhlew the I t l t d  Ja of 

MMSRprponm*Tha MMS ha, 

PO Y icieI. They will pmvlde a alngl i  

One State and four Indlin 

valuation NIU would haw a algnlflcanl 
dalrlmental mnomlu lmpaut onMbai 
and alloltwh A drlal ld rcoaomlc 
analydi of Iha wnnomlo Impoh d thr 
pmpoiud  let wan ~uggrilud by on* 
commentor to i u  port WB dalm that 
Ihr rhori-lrnn e f ! d  on m u m  
would k llmlrrd 
MMS n- n a  Acta kllmr 

that Ihe repulalloni provide vi lui l lon 
crilerla Ihat will niull In maionablr 
v i l u r i  and will -le an abnwpaur of 
mrialnty In royalty paymmta and 
thereby comcl toma 01 the royalty 
d.nclmclei rnwunland In Ihr p i t L  
l v . ~ ~ A s l l y d r . o d  
R-lo-b 

mUon of Ihr pmpotd np l l r l l on r  
Thedon. If any of thoaa aecUoni WEN 
not chi- algnmuanIly horn the 
pmpoial. Ihrn mnmnl la  no furihu 

proambli 10 Ihr pmpoied repulillon (a 
FR 1(w anua 1A 1Wl may b. 
coniult J r  for i ull draplpllan of Ihe 

iectlonh Ut11 preamblr will addmu 
primarily tha extant to whlch &a Anal 

&alh a ramp a h  dtmurlol @f lba 
appllublr iecllona may br found In the 
pni rnbh (0 the propond rquhllan. 
SmuonIOtsl Royolli... 

For purpoiit el clirlw, on8 Stale 
commmlrr i ~ i t n l  Ihit Ibr word 
"myalty" be lniwlmd h f o n  the word8 
"rate i rclnd: and Ihr word8 "amounl 
of myat  " k delaled and n p l l t x d  wilb 

iuggsitlon wab madm h u i i  soma 
Ieiiwi haw wnfuted Ihe wmputation 
of royalty n t o  and Iha amputallon ot 
tha amount of mydun duh 

Cammenla mn no1 nnlwd on awry 

dlicurilon In Ihli p n i m  % Is Thr 

PUrpOU Of  IhoCr HcllOnh bt O l h N  

Nh W W  chal'yd h thr PmpOuL 

Ihr war4 "yaltynh.'TilIr 

F470lJWT~~dl4Ul~~A4847 
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insrirance compansallon for 
rinnvoidably loat oil. Ol  the nlne 
comment8 recaived concernlng thls 
scclion. slghl fmm Industry oblected to 
h4hISr comept of value. Thslr rellonale 
con be rummarired as follows: "Royalty 
i s  duc on production saved. removed, or 
sold. nnd insurance proceedi for 
iwditction unavoldably loat does not fit 
into ony of those categorlei and i s  not e 
roynlty assessable event. Becauae MMS 
docs not sham in tho expense for 
insiirnnce coverage. i t  ahould not receive 
tlnv mvnltv or comaensation receivad as ~~L ~~, ~ . ~ ~~ .~~~ ~~ ~~ 

n rcsult o l  such coverage." 
One 01 lhosa commenla expands on 

\his anumcnl by alratslng t ha l  "If MMS 
insistsin collecling a portion of such 
proceeds. then to the extent that 
insurance may cover the royalty Interest 
nf iinnvoldnbly loat pmducllon. 
procccda should be ahamd only i f  the 
cos1 01 insurance covern e I s  recognized 

5 zo2.100(b) o l  the final ~ I e s ,  no royalty 
is due on production which I s  
unavoidably lost. Therelom. MMS hor 
concluded thal no myally l a  due on any 
insurance compensation for such 
production. 
Scclion 206.101 Definilions. 

wcrc received on this parqmph two 
were from State entillas. one from an 
Indian Tribe. and one from a Federal 
agency. One State commenter pointed 
out that this definition appeara to be 
inconaistonl with tho saclions of the 
valuotion regulations dealing with 
trnnsportation allowencea ( I  UX).lM 
and 5 208.105). The word "allowanr:" l a  
defined in lerma o l  being "authorirad" 
"acccp ted  ar "appmved." whersai the 
rcRulalicns stele that a transporlatlon 
"nllowance" can be deducted without 
prior approval. Their concern la that the 
dchi t ion  should match the Usa8e in the 
regulations. An Indian commenter alated 
ihnt Ihe definition should "clearly 
spccily that the tranrporlation 
tilinwiince applies only to traniporlation 
lrom fho /case boundary to a point of 
siilc rwnote lrom the lease and that such 
i:rmln IJC ronaonoble, aclual, ond 
wccssory." A Federal agency comment 
S~IIII!~ Ihnt Ihe definltion is too iibsrai 
i i n i  wr,:lrl reaull in Ihe Fsdsrd 
Goverinniznt subsidizlng o i l  compsniea' 
opcration costs. They cited an example 
where a transportalion allowance of as 
much as 50 percent could be granted for 
moving oil  in lateral l inen to off-lease 
measurement points: specifically. from 
weilheeds to a b a s e  Automatic 
Custody Transfer [LAW unit. One 
Sfate commenter auggertsd that the 
dennition i s  unnenasarlly bmidind 

so94999 m~~mi~tc~uo-r7-ir:~7:~) 

es an nlloweble royalty ! eduction." 
M M S  Response: Punuanl to 

Aiiowance-A total of lour comments 

recommended deletlry tho l in apr "or 
en MMS.mpled 01: a p p m d a s  woll 
as delotl the phnae "Io i polnl of I d a  
or polnt gdellvory nmoto Imm lhe 
lease." ms commontar also a 
addlng tho word1 ' k e ~ e s a r y  rn  
befan tho word "miionabh." The 
ra\ionale fa makla thaao &a oa l a  

regulations that clarify "that MMS need 
not provide edvanco a pmval bafon a 

"accepted or sppmved" languapr could 
be Interpnlod to auppast that 
"nllowinna em not subject l o  later 
sdjuatmenta by MMS after tull audk 
bated on arpumsnh thal the altowance 
was a m  led by MMS after racolpl of 

i 2W.10~ b](z). a acceptadunder tho 

MMS Reqwnre: These regulations, In 
effect. "authorlre" tho lssseea l o  deduct 
certain coata Incurred lor tnrupartatlon 
from the value wlthoul prlor appmval. 
(See f 20d.lM and I ZC8.10.5). 
Allowances computed by the lesaae 
shall ba "accepted" by MMS aubject to 
review and/or uudlt. The MMS har not 
Included a dsflnltlon of tho hraas 

rules. To ellmtnate any eanfuaion. MMS 
has replaced thls phraaa with the phrase 
"off the lease." Thus, tranaportatlon off 
the lease. other than gathering. i s  
sublect to an illawmca. Tha MMS has 
Includad r n  sxpmsi atalomanl In Iha 
final NIS that transportallon allowances 
do not apply to gathedry coatss 

Arne-A s l q l e  comment was 
received from Industry addmsaing thla 
definlllon 01 bel 
need of spedfiednlllmlts In order to 
denne haw l ags  an "area" can be. In 
addition. the commenter proposed that 
the definition should be clarified by 
inaertlng the phraaa "or pmdudng unlt" 
after "oil and/or gar llald." 

MMS Response: The dsflnltlon seeks 
to encompass a concept that I s  very 
difficult to describe. Narmwlq I ts  scopa 
by darcribiq it in lerms of sire WN only 
ortabllah m arbitrary basla for the 
definition. To avoid this, MMS elected 
IO retaln tha dsfinitlon as propoied. 

Arm 'r-lunglh conlmcl-A total of 41 
commente W ~ N  ncelvod on l h l a  
do f i n i~ lon -~  from Indualry, 4 h m  
Indians, 1 from e BtaIi/Mbal 
association, 8 from Stater. and 1 from i 
Federal ency. The pmposed dehi l lon 
of"arm'%gth contrect"gsnerated a 
slgnifiunt number of commenb bscauaa 
i t  is. a i  ona commanler noted, the "* 
linchpin of the benchmark iystem *." 
Because of tho lmportancu of thli 
concept. I t  l a  not aurprlr Ullt ~ o v ~ n l  

y:tod 

that than an o'herstctlona of % e 

leaaee could taka i n  a fl owarm." The 

the achra P coats mporl under 

tarma of I 6 a mgulallona." 

"remote fmm the Iesse" In IR e nnal 

lmprsdra and In 

commenten dlsqmodwi 7% tha 

d i h l t l o n  ellher In part or In Its 
mllnty'. l n d d  one State commentsr 
detatbed the nllu~x on the concopt of 
"aa'e.legth" aa a m a h d  of 
date- IO k "both Inemdent 
and Inep mpdata" and aug)asted 
delrtiry %e dallnltlon altogether. Tho 
ma\orlt ol aomment8m. howovsl. 
focuaa d on what they contldered Io  be 
new In the proposed definition and the 
apecific recommendalionc they 
considered necessary l o  mclur lvely 
addmsa thoaa flew. 

One Indlan commentsr suggested that 
the bask new In thr deRnltion I s  the 
a ~ ~ ~ m p t l ~ n  that the Inlsresb of the 
lessee and the !error u e  Idenllul. Thlr 
commontar polnted out that tho courts 
'havo nco xed that the Intereats of 

0.8.. Pins Woods Counb-y tife School v. 
Shell Oi!Compan 728 Pad 22.5 (5th Cir. 
1w). cart. denid105 s ct. 1888, 
[lBSS), Amoco Production Company v. 
Alsxonder, 822 AW. 2d sa3, Vex. 
1881)." Another Slate commsnter 
dcscrlbed the dehit lon aa "dearly 
deficient because It I s  l M l s d  to formal 
amliatlon or common omenhlp 
Interests between the contracting 

arties." The aaaumptlon that arm's- 

la r reas an F' lesson often dlvege. See. 

or understandings which would cause 
them to rlce 011 below Its value. 
eapeciel~ If the banant of the reduced 
royalty burden can be thand by mean# 
of the oll aalaa contract." This 
commontar ballevod h a t  the lessee'a 
and leanor's Intenats may not bo the 
name. and that the myalllea due leators 
11 viewed by many l e a a m  a8 a cost to 
be minlmlred not maxlmltad. Another 
comment submltted b tha State/Mbal 

exempla of a altuallon whom. although 
the partlas a n  unamllated the market 
vaiua may be Issa then the ann's.lenglh 
contract price: 'Thua. for example. the 
price recolvsd by a lessoelpmduccr who 
II a captive ahlpper of a rlngls urchaser 

tcceptad an the vdua, dasplte the fact 
that competlry markat foorcra i r e  not 

I Bwn If rudll nvealad facts 
!%%!d lndlarlo that tho II~I dcr 

boun8under the pmposed npuletlons to 
accept It If the partlea WEN nomlnall 
unamliated. Tha MMS proposal wou d 
oven fondoar the uaa of rtandard price 
checkr pmaontly wed * * In * 
audlt sfforth Io asaum that contract 
pmceeds represent the atatutory 
m q u h o n t  offah market value of 
pmductlon." One Stab mmmantor 
concluded that In Ib ittempt lo 

assodatton dtsd the r ollowlng as an 

plpeline, dbelt unamliated wi R bo 

i s  IUI ect, tho gowmmenl would fJ e 

r 
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establish an "almost pumly objectivr" 
tsat and provide for cerlalnty In 
valuatlon. M M S  has Inadequately tried 
to luitify "geld away tho power to 
prevent man1 u ation of the public'r 

commenten clalmed that the propoaed 
dennilion. although it may be objective, 
remains "unworkable" mainly because 
it doem not Include any rnfemnce to 
"adverse economic Intemrta" and "fme 
end open market" nor would It s e ~ e  as 
an effective audit tool. They urge M M S  
to use the definition fint proposed by 
MMS to tha  RMAC because "that 
definition incorporates the common 
legal understanding of the term arm's- 
length-tha exlntence of unaffiliated 
willing buyen and willing rallen of 
advens economic Intemals operating in 
a free and opan market--clnd is the only 
definition that can a s r m  against 
veluation becomlnp an indusky 'honor 
system:" 

One State commenter stressed that 
even though the inclusion of rdtltlonal 
criterla ("edveras economlc Interest" 
and "ires and open market") would 
increase sub[ecUvlty. "the appsala 
pmceia 11 in p l a n  to pmvlde protection 
against arbllrary decisions." Six State 
and Indian commenten rpecincally 
recommended that the pro osed 
definitlon be replaced by $e one 
proposed to RMAC by MMS in the draft 
regulations. 

myeltles." 0 2 sr State and Indian 

That definition read6 e8 follows: 
Arm'denglh conbict means I conlracl or 

agresmant that ha8 bean Freely arrlvsd at In 
Iha opon markalplacs bslwaon Indapandanl, 
nonaffillslsd partlei of advene economla 
Intermti not lnvotviq any conridsratlw 
alher lhan Iha  ala. pmw~ilng. and/or 
tranrporlatlon of tea80 producli. and 
prudently nsgollated under the faclr and 
clrcumslancei o x i d l y  st that Uma. 

One Indian Tribal commenter 
suggested the1 "MMS should derive a 
definition of otl value for royalty 
purpoaea (Instead of what they conslder 
would be a necessary. all-Inclusive. 
lengthy dennltion of arm's-length 
contract) which i s  simple and which 
represents the h s  value of the 
produclion. The [commenter] submits 
that such a definition muat be bared on 
the highest price paid or posted for 
slmilar oli In Ihe isms neld or a m . "  
Anoihor oommenter t h i t e d  that u11 
dennilion llmllm the dlsorstion of the 
Secretary to salect whatever mathod he/ 
she considarm aPnmDriate to determine 
the valuo of oil tor myilty purporer. 

commentera agreed that the definltlon of 
A l a g a  numbsr of industry 

an "arm's-lengih contract" an *'a 
contract or s p e m e n t  between 
independent and nonafnliatsd psnonr" 
is sound and appmpriate. However, 

S-999 o O J ~ 3 X I ~ A U O - I 7 - 1 4 : ~ 7 : ~ ~  

their rrmr commtntrn (pluc tomb 
Indian and State commentbra) oblected 
lo the phrase In (be proposed definition 
'*or If one penon owns an Interest 
(mgardlems of how small), tither directly 
or tndlrectly, in mother pmon"  at  
bel% too "rertrictivr." 8 The raUonalr 
for Ihts position h that the phrase 
ippean  to defeat MMs't Intent to use 
arm's-lerqth contracts as the prlndpal 
valuation method. Many industry 
commenten addressed the need to 
clarify the defhltion in order to I n s u n  
that joint v e n t m q  joint opera 
agmemenla, tax parlnermhiph an oher 
relalionshtps when the "lnterest" of o m  
party In another is not one of beneflcial 
control M spedncally ~ c i d d .  As 
one of k m  commenten put It 
"Simi:irty, involvement in one M mom 
lolnt operations with a competitor 
should not ba *Iewd  as materlally 
affecting thr am's-le n a h m  of 

However. the nfemnce to joint ventum 
in the daflnltlon of person which Is 
refemnced In the proposed definiUon of 
ern's-lerqtb contract, could br 
Improperly construed i s  Indudlq 
normal joint oil fleld operations 
conducted under the terms of joint 
operating or rImilar agrarmsats. lolnt 
o p e r a l h r  clearly lnwlw no 
intetlocklw ownership of the 
lnalnunents of voting mecurillei 18 
between the Arms. Joint ope ratio^ am 
undertaken lo accompllsh rffectiw 
mervoir management to aatirfy 
~ p a c i q  requirements. or to s h u e  the 
enormous cotts involved In osrtpln OCS 
and frontlet ames. Such oint operations 
are often mandated and I or approved 
and sanctioned by tha variour 
governmental qencier hi* 
jurlsdlction snd superviaton over the 
operations [la., communillration. 
unlthatlon and devslopmenl plans; and 
joint bidding agrsemenu). They do not 
establiih jolnt mark ell^ a h t s ,  01 
otherwise erode the competitive demh 
of each owner to echiew maximum 
value lor 11s t h a n  of producllon." 
Several industry commenten d i o  
complelned that the ownenNp by one 
party of one sham of stock In another 
party would confsr diiliated or non. 

9 

Itanracllons between ?P e h e .  

' &wnl mmmenlm w e d  hi wrd 'n#nMdlW 
IO m i i n  thil th i  Impmy In as proposed deWUon 
~ ( . r d l ~  "If oni wnon ami an Intam1 
Insitdlw of how e m d b  etthit dlnslb or 
8nd.nctly. In inolhapmon"8lpllnmnt nsMoU 

mnhd would actuilly ta te l .  A few wmminlm 
wpaurd Uus mame poduon ymt thiy Isrmsd be 
donnluon 8. tw '%mad." Ae u i d  In t N 8  
d ICYI~DII. M M S  conildm the word 'nmMcltvi" to 
n p n u n t  lhm &rrm.nlloned poall la  and lh8 
word "bmtd" lo denots Bet the t a n p u a  01 the 
dennlllon Is itlhir loo v y u e  or no1 niulaln 
w w 4 b  

thm number ot bIlurUon8 whan i n  srm'm. P tn#b 

am't-length itahtt to W a U y  all 
otherwire um'~-long& tranaactionr 
between tha two partier They further 
ttated &et thlr would ba hue w e n  I f  the 
pension plan of one party holdr one 
r h a n  of rtock In Ihr ofher party. One 
lndlan t~mmanler sug$eated that UUS 
would wade ltr efforts trytne to 
detsnntna w a n h f p  Interest: 'There Is 
rlao a pmblemrrllh~~hg ownerahlp 
intemrt 'regsrdless of how small' in the 
definition. Thm Is no deilnltlon in \he 
proposed &ations of'owna en 
Interant.' Would the o m e n h i p  of one 
eham of stock be considerad owning an 
interest7 Paramsten must be set and 
adhered ta Whn MhCS atam trying to 
dstarmtne ownanhlp Internst8 no matter 
bow smaU an mdlesr quagmire will 
develop. and Ume and mrources wlll be 
devoted to thls determination when they 
would ba battar Q a t  On M M S S  other 
dUtiel." 

Another Indusky commenter polnted 
out (bat (be dsflnltion it Inconriatent 
with tha d s h e i  conwmlng 
beneficia P control under generally 
acoepted acoeormtlnp principleh while a 
number of otha  Induihg commentsra 
claimed (bat It allmfnater certainty tn 
valuation. 

The maJorlly of all lbs commsnta 
s h r s  &a n w d  to replace the phrase "or 
If one panon owns an Interest 
(regardless of how maU]. eitber dlractly 

whetheranotonepartywould be 
c o n s i d a d  to havr a controll[ 

comments recommended that M M S  
adopt the followhg la  e for tho 
definltion of contml w#f ia i  alread 
been hplemented by ELM ne codlnedl 
at 43 CFR M C O , ~ [ r r ] [ S )  (61 FR 43910. 
December A 1Wjt 

Contmllad by ot ander common 
mtrol with. bawd on the Instruments 

an sntIQ, msma: 
Ill hvnmhln  In excess of W Dement 

Interest 
In another party, Nearly all of % ea8 

Of OHnanhlp Of &e Wm BOMliet Of 

.. ~ 

oomtltuieuisr conhol; 
Ill1 Ownenhlp of20 through W percent 

m i t e s  ipniumptlonof contml: 
and 

(Ill) Ownenhlp of lesa thanZOpercent 
mater a resumption of 
nonoontm P , 

noommended 
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cornmentar iuggiated deletins the worda 
"consortlum" and "joint ventun" fmm 
tho donnltion lor "penon" ("parly") for 
tho anme reaton, 

Finally, one Industry commenler 
objcctcd to "the Im llcit and expllcll 
prcaumptlon lhmug\out the 011 Pmpoial 
lhnt  procaods acludly ncelved thmqh  
nlliliotod snloa a n  l e t t  than lair value. 
Thin prcrumplion placet i n  unhlr. 
imprctcticnl, and lmpoitlbli ttendard on 
n producer who. acting In Ita brrt 
ncnnomlc Interatt. electi to tell to an  
nliilintod ontlty. In lhli regard, i 
redchition o l  the term "Arm't-Length 
Contrnct" 11 mcommanded to ellmlnate 
rclorance IO end lncluilon olda mlnlmli 
rclntlonshlpa." 
MMS Response: Baaed on the 

numcrous comments concemlv the 
"rcslrlctive" nature of the dennition and 
(ha noundnait of the a 
hna dacldcd to m o d l l y x  phrase "' ' 
or il one person own) an interest 
(rcgerdlest of how tmall). either directly 
or indirect1 , In another perron" with 
tho "contrd' language round In the 
BLM't regulslloni at 43 CFR SW.0- 
5WI31. 

the purpose8 ot detormlnlng whether a 
contract I s  arm's.length or non-erm't- 
length (e.8.. alnlint~d). the test of 
nffiliation muit be derlved contract-by- 
contract. Thlr msena that3 for example, 
two compnnlea may bo Involved a i  80- 
40 pnrtncri In a joint venture to acqulre 
and devclop an OCS Iaase. I f  the 
company with the BOpsrcent lnterett 
buys the production lmm the lolnt 
vcnlure compnny. that contract wlll be 
nonmm'a.length. However, the two 
coniponlcs who formad the Joint venture 
s l i i l  may be conaidered by MMS to havo 
nn arm's-length relet contract between 
them lor produclion rmm another leaae, 
provldcd the 20-percent ownership 
llireshold is not exceeded. In the avant 
rhnt onc company does own a 20 
pcrcent. or granter. lnlsreit In the other, 
thcn MMS would preiume that any 
Irnnsnclion between them It non-arm's- 
Icnglh. 

Tho MMS may require a lessee lo  
ccrtiry ownenhlp in certain tltuatlons. 
Uocunicnta that controllera or nnenclal 
nccounting dcpnrlmcnta of indlvidusl 
compnnies file with tho Securities and 
Exchange Commission concerning 
aiRnificant changes In orvnanhlp (8.8.. S 
perccnl) muit ba made available to 
hiMS upon requesL 

The final rule a l i o  provldoi that to be 
considered arm'i4ength for any ipeclnc 
production month. a contract muit meet 
tho dcfinilion'a requirement# for that 
producl!on month as well at when the 
contract was executed, 

menla. MMS 

Furthermore. MhtS ncognlres that for 

sww m ~ w x t ~ u ~ 7 - i r : 3 1 . a )  

The very na \M of rn rrm't.ltng\h 
contract lmpllrr an r d w n r  roonomla 
Intrnbl b e t m m  lhr contncllnJ pirtleh 
The MM9 belltvea lhal the InCnt of Iha 
final dennlllon (whlch Includea &a BIN 
"contml" la  we] ratltnet the 
concern, or%* commmtmn who tilt 
that Ihr deflnltlon rhould Indudr 
tprdno "idvsrsr eoonomla Intenst" 
la  age. Moreover. MMS hem Included 
in% rind rule a pmvlilon whlcb 
nqulni hit to be ann'r4r th I 
contract must nnect the t o 3  
contlderrtlon ictually brn~ le rmd  horn 
the buyer lo thr te l ln,  rlthrr dlncUy or 
Indlnctly. For rxrmplh If lhe partlo1 lo  
the contract r that lhr prln for oU 
Imm i F e d s r K  Indlrn learr will b 
reduced In exchange f o r i  bonur pdce lo  
be paid for other pmductlon fmm i fee 
hate. MMS wtll not h a t  that conhict 
t i  inn'r-length. MM9 doer moognlzr, 
however. that two pa.rtler miy  h a w  I 
c o m e  of dealing to that tomi miy 
argue that iny contract behvem them 
could be conatrued i t  Includhu romr 
contldaretlon other h e n  the tpsclned 
price. I t  I t  not MMSt InlenUon lo  
exclude tu& bonr nde rgraementr fmm 
the dellnltlon olarm'r-length contnc t  

Thlr deNt lon  In no way llmltr lhe 
Secreta t iuthorlty Io quaillon or 
"look b % n P  an arm'1.lenglh 
agreement I1 then I t  maton to tutpect 
that elementt of the Ipnement in 1811 
than arn'r.leng&. 

Audit-Only a few comments w e n  
received on thit proposed dennition. All 
the commonla locutad on the portion of 
thr dennltton whkh followed Ihr nnt 
ienlence. Generally, there cammenti 
iuggeited that the pmpoted deflnltlon 
limited the mope ofMMS'0 iuthorlty, 
particularly with regard to Indian laatei. 

MMS Response: It Is MMS'a InlanUon 
that the dennltlon not br  Ilmllrd. 
Therelore. the nnal N I ~  delilet 
everything following the nrtt tentenca 
of the pmpoied dennltlon becautr the 
tucceedlng tentencet w e n  only 
Intended to br  explenato 

Condenrote-Only one?;duttry 
comment wet ncelved on this pmpoted 
dtflnltlon. Thb commant idwcalsd  
addlng the phr.sr "beyond nonnil learr 
teparitlon pmcedunt" after thr word 
"procetting" In thr nnt tenleitee of tho 
dennlilon In order to clarify h a t  "llquld 
hydrocarbons rerulllng from nonnil 
leete teparatlon pmcedunr a n  
condensite" whenar "pmcemlng." In 
th i t  context. refer8 lo mom tophlttlcrted 
facilltle, that panerally located off 
leato. 

MMSRespnra"I%lt drnnltlon har 
been mtalned Inlact In the final rulr, 
However. a dennition ot the word 

mcettlnp" bas baen added for 2 erlnutlon purpotet ai f mim. 

ContmcM thglr comment war 
ncalvsd on lhlr pmpotd de8nttlon. 
Allhw& thlr 811* armmrnIW 
mcoalred lhal"i i  a rnalltr of law. oral 
conbictr i~ domable." hey 
recommend lhal (be word, "on1 or" br 
delrtrd becautr lhry awe lhrl"lhrm 
11 no wry that lhr trrmr of mch 
nmbrcts u n  br rdqurtd *rdRed to 
ittun thit i U  of lhr contlJeratlon and 
benrntr mdrr It harr k e n  honeilly 
dtlalled by lhr l e i i n  under pmpotrd 
i 207.k 7huh Ihr p t rmment  In a 
rltuallon Involvirp moral contract 
mutt atrun ltmlf tw i t  ha8 all of the 
lnfonnatlan rdnmtto the tnnirctlon: 
mllann on lhr 'coatmcl' document- 
drahed by one  put^ C n l m o u l d  be 

oral contnctl nogotlaled by &e la i iee  
mutt be l a n d  In rrltten fm and 
nta~~%,tbrl- .IttheMMS 
beliewt that tba d t t e n  documentillon 
t i  not a hpthful rsprsientrtlon of the 
rctual tennr of thrrrler &.geementt. the 
Isttee may be Lbl. for pna l t le i  for 
rubmlttbq film huax~th or 
rnlrleadiru data. 

Culnedng-MhlS bar Included In Ole 
final ntlr a dsRnltlm of gilharing as the 
m o m r a t  oflrrw production lo  i 
crntnl acnrmulatlm or tnatmant point 
on the I s e t a  rmlt or communlUred m a .  
or to i central imunulatlon or 
treihnent point off the lease. unll or 
communltlxed mi (If authorired by thr 
BLh4 or MM9 opentlons authority). In 
moat Initanen. p l h e  Ir e cost of 

wlll not grmt mydeductlon. 

rutpondenla anmnentrd on l h ~  
dennltlon o t " p m  pmceedr"42 fmm 
Industry. 4 fmm rhlet. 1 fmm i n  Indian 
tribe, and 1 h m  a State/trIbal 
aitodatlon. Of &a 26 2 rndoned the 
propond deflnltlon a t  publlthed. 
recommended chi e t  to clarify or 
expand the rcapr #the deflnitlon, and 
24 oblected to It 1- vuiour reatam. Thr 
mrln objection war that lhr deRnltlon 
appean to Includr contldsntlon 
unnlaled lo tbi rt lur of pmduotlon. 

11s endonetmnt as follows "Such i 
drflnltlon mutt k all Indurlw, Any 
exceptloni would only a m  ar 
pncedentr for c m d q  mom rxceptlonh 
and Lirltr creatlrr rccounthq 
mechmltmr a l m d  at nmplng  mprltv 
obllnatlonh" 

production ormukellng ""s or whlch MMS 

C m  ?+xaai+Mnlralgh\ 

d whh &e languaae of 
the On' pmposed T ailnltlon r a d  rupparted 
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another Stele conunmler tup orted 
ratatntng the word"anUlled"~aciuo I1 
confima the Ieraaa'a "ob1 allon IO act 

aame commeder. bowaver, polnled out 
"ln the Purpose and Backgmund 
atatemanL Mh49 rtslea that i t la  thr 
Intent of the rsgulatlonr to Include aa 
royalty all of the bsnenla accruing. or 
tho1 could accrue, to tha Ieaaea, 
Howrver, the achtel daflnltlon of pmrr 
pmceeda does not encornpaat all 
potential benaHtn. For axample. a lertoa 
may accept e lower p d u  for lh 
production fmm a Federal leaan for the 
opporlunlty IO aeli 10 lba utldu 
purchaaer ilr production k m  other 
Icssei. Daaptta the d l ~ m l l l e a  of 
sttribuung e value to auch an 
opportunity. it l a  a benefit acuuh l  IO 
the I r i s e s  under Ita aalea EontncLThe 
language of the deflnlllon however. 
ruggeata Ihal 'gmaa pmceeda'only 
encornpassea conalderallon that hm 
been atatad in dollar Ierma Ihua. i t  
technlcally doel not Include all  of che 
benefits the1 could accrue undrr a anlea 
conlract:' 

A majority of lhoae commentcn that 
obiccted lo  tho proposed deRnIUon 
expressed the same basic arguments In 
support of thelr poiillon. Severel 
industry cornmentan argued that (be 
pmposed detiiiuon contalns language 
which is too expanaive. clatming ha1 
the word "sntlded inlecta uncertahty 
and rubjaclvtty into valuation. 
Additionally. M a  Ienn 11 conaidemd 
objecUonable by some becauae. .I one 
commenlcr atsled. "the Intent of 
'entilled' 11 notcleatly undsnlood nor 
is it  8 clearly denned lapel Ism. Laassac 
cannot h o w  how slihar We orMM9 

'entilied' concept." They rncommend 
deleting Lhla te rm and abandoning the 
undcrlylng concept allogether. 

that the proposed defilllon doer not 
conform to the terma 01 Federal and 
Indian oil and g a l  leesea nor the 
aIetuIcs under which (hey w e n  iaaued. 
They argue that the pmaenl definlllon 
"sttempla Io collect royalty on 
consideration receivad by the leaaaa 
Iior; other than mduction caved, 

lhst i t  seeks to m d e h e  'talus" to 
include income or credits whlch ire 
unrelnled lo rucb pmductlon. 

Other Industry commenten agreed 
wkh chla overall approach, eapeclally aa 
I t  relatea to mimbwaemenb for 
"pmductlon costa" ind "poat-pmductlon 
coats." One commontar addreaasd thlr 
point st l e  I: 'Thla deflnlllon muat be 

of the pmducUon at h a  Isire. The 

in the beat Internab of the 9 aaaor." l h l a  

audilorr wlll. or ahould. app r y cha 

A few industry commenten auggeated 

removed. or rol L! from the leaas" and 

changed to Y tmit the royalty lo chs value 

5-091999 mbOOXl4-AUMFICJIA)) 

current rxpinslw deRnlUon rUmn 
MMS lo m a d  fu beyond that V I I U ~  to 
conhcitr lbr valur iddad by poab 
pmducllon acllvlller Thr MMS bar 
mlsmad the Thr Colifom/o Ca v. Odo/l 
dedrlon to mqulm the Ieaaar lo do much 
mom than piicr pmductlon in i 
marketable condltlon It production 
could br  aold at a lease bo1 the Iaaart 
delermlnaa to enhance tho vilur by 
n t a l n i ~ ~  conbol and M e r  pmwirln( 
I t  the value added or mlmbunemmlr 
for tba MI\I ot aud M n  bandllq a n  
not rpproprlalo tor conalderallon Ln thr 
value 01 tbr product Sot mydw 
purpoaer." 

Many of the lnduthy commonton 
objected to thr "laundry 1111" of tuvlcaa 
lbay aaaerted am unmialed lo 
pmducllon tshg Included i a  part of 
"groat pmedn."  One Lndurtry 
commanler ed MMS to adopt 
l a n g u q ~  * r a w o d d  qmciflully allow 
i varlatg of corta to bo deducted from 
g m a  pmcmda in order ta urlw i t  cha 
value of pmducllon. 

A few Induahy commenluc concluded 
thal the deMUoa In Ita pnaent tomL l a  
Inconatstent with Industry pmctia m d  
not maponalve to the "lntmcUmof 
market forcch" 

One Industry commenter notod the1 
"aorne of che Ilema a p e c u i d y  id8ntiae.d 
ea subject to myalty under the p a  
pmceeda concept m tho r u b j d d  
owing lltlgallon and Ihr MhfS .borrld 
not pmampt 1udld.l dedaIon thmu&oh 
mgulatlon" 

One State commenter i a a o m d t h i t  
Ihe dennluon ir only necsaaay i r  a 
datanlnant oi mlnImum valur and, 10 
lhla aenre. should br 1 8  sxpanrlvr a8 
pocribla. Thla commenter a sated & i t  
"the wordr 'but l a  no1 Itmlt%' m a d  l o  
ba added aner the word1 'gmrr 
proceedh aa applied lo 011 a110 
Includca.' "Thin language war thought 
lo be needed because then Ir "no 
maaon I o  maMc1 the term p o a a  

mcseda to sncompara o d ~  thoat item8 P Isled." h r + h e n o n ,  lhla commmlar I 8  
concrrned that Iha pmrent Ienguaga wIII 
"msWct thr Sscmlary'a aulhority to 
mect If dlffamnt typea of rilar 
arrangements arise In tha tuture." 

Incondatenclea" in the dellnlllon of 
groo pmceeda "ar mlated lo 
lranrportalion doduclioni lm orad b 
oil pwchaaen. Thata rmbI&ec id 
Inconalatenclea could br InlaQntad 10 
pmcludr tho uie or I mukrt.brcad 
value for myalty oll whm oU 
purchaten in the rnr dtduat actual 
(raniportalloo. wah tmm thalr portad 
priC8n." 

Another Indur commenter iarartrd 
that them am "ae w oua amblgultler and 

3 A lupc amber ot hdur 
COtnmsnl@N nwmmsndad et hfM9 
idopl the detlnlllon propotad by the 
RMAC 011 Viluillon h e 1  whlch mods 
ti follocn: "Cmri pmcaeda (tor royally 
payment purporra] meitu the 
conddantlon i n n r e d  lo Ihr lertaa Ior 

duction n m o w d  or told from I F" rderaL Trlbal, or Indlan allotted leaas." 
m f i 8  8 a . M  baa adopted e 

dadnlUon wf% II modUlrd tllphtly 
tmm that proporal fotpwpowa of 
duItlcallonMMS baa ntalned the 
Intent of the pmpocad\anguigo bscauso 
p a l a  roue& to whld 1 leraea 11 

banenb to whlch I1 11 le& entlllad 
under thr I ~ I  of tho contract If a 
laasor Sdr to t&e pmper or timely 
ictlon to rscsiw prima 01 banetib to 
whlcb it la antillad under tha contnct, it 
muat pay royalty i t  i ralur banad upon 
that Isgall) obl.lnable prlca or bena[it. 
d e a a  cha contract 11 amended or 
mvlard. h la dlacurrad mom N l y  
balm. gmar procesdr under m L -  
le@ conhacta UI i prlnclpal 
determtaant of d u e .  MhfS u ~ o t  
adopt that a t m d u d  and than no1 mqulm 
leaaeea lo pay mylltiea In imordnnce 
with the sxpmra terms of &om 
contncta. (90 i ZOat02Ull. I t  1s MMS'a 
Intent that the deIinltlon be sxpanalvr to 
Include all conildarallon florring from 
the buyer to thr aeller for the oU 
whetbar that coarldanlloo la In the form 
of money or any other form of value. 
L o t e e s  cannot i w l d  tbelrmyalfy 
obllgatlona by k w p u  a at it& 
agmrmenl outalda thr fonr m a n  of 
Ula contract 

to-calltd 'laundry lhl" of 
rervlcea ~ I I  all benantt that i Iarrei 
may br lsgally rntllled lo  under the 
trrmr of the contract and UI conridered 
part ot tht vilur for tho pcoducuon fmm 
the l e a i a  Corta ofproducllon and 
pladry pioductlon In mrrkatabla 
condluon a r ~  [Hlth a few exm Uons 

conalderad rrrvlcrr chat tha lottee la 
oblfgated to parfonn i t  no coat lo  the 
h d m l  Cavernman1 or Indlur lesaor. 

I n d h  7Wbe-Mh4S h r r  comcted Ihe 
opnphlcai r m  ln UIC pmpoaad 

" t t a ~ t "  w l h  thhr wor& "tlnltod Elnar:' 
Leor&y one hdlrn mapondent 

comment focurtd on tho followlw Iaaue: 
"lndutlon of any contract p m n b r h a r l ~  
urmngemmt joint vonhm, or other 
rgnrmmnl In the ttm Imr' 81 oppoied 
t i t  I mom rlmdrrdkrdlhurru of lndlrn 
Afft.1.c (BIA] form Itrm may CIUII 
Contudon. Mort joint Mahvsr and 
profii-abuiq unneunantr coalrla 

"rnUt P ad" mema &OM pdcer and/or 

iddnraed later In this pnamb P e] 

P eflnlllon and him n laced thr word 

commentad on lhla deRnitlon. ?he 
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expliclt pmvlalons on payment of 
expenses and dlvlslon of revenues." 

MhfS Respcntc Conlract& pmnl. 
sharing arrangementh and jolnl 
ventures are al l  cxarnpler of types of 
valid learer already In existenca. All 
spccify roynlty mvislons, some more 
detailed than o%en. Nonethaler& they 
all qualily under the deflnltlon of 
"lease." Therefore, MMS has mlalned 
the proposed donnltlon In lhe nnnl NIL 

f.esses--The pmpoaed dennltion of 
"lessee" generated comments fmm IS 
diflerent respondentr-12 from Industry 
and 1 from a Stale. By far the most 
significant Issue ralsad Is that tho 
propoasd definition is Inconrlstenl with 
the statutory deRnlUon ot"lessa4" tound 
in the Federal Oil and Gas Royally 
Managcmenl Act of 1982 WRMA). 
The pmposed definition usas the phrase 
"or any penon who has o s s u m s d ~  
obligation" whemas the language In 
F O G W  uses the word "osdgncflin 
place of Ihs word "asaumad." The 
commenten argued that MMS'r uta of 
the word "assumed" expands the 
definition beyond the Intent of Conprass 
and "seeks to invalidata the lease 
pmvisiona with respect to myalty 
payment * *" They further asserted 
that there is no masun to redaha the 
term and recommended uslrg the 
dennition found In FOCRMA at secUon 
47). 30 U.S.C 1702(7). 

Two lndualry commenterr suggeiled 
that the definition be namwad to 
"exclude persons who have assumed an 
obligation lo make myalty and other 
payments required by the Isate." Their 
argument Iocuaed on the dlllarence In 
responaibilitles between lessees and 
payors: 'The payor I s  not nsceararlly i 
lessee and should not he delined a i  one. 
A leasee In bound by the terms of s 
lease agreement while a payor is not." 

Two industry commenters suggested 
that the definition a8 provlded In 
FOCRMA should be revlsed lor (he 
purpose8 of ihcse regulations for the 
anlie ofclarity. 

The State commenler oblected to the 
prupoacd definition beceuk I t  has lhe 
dlrct of ipreadirg "the rcporllrg and 
piiyrnent responslbilily a m o q  numerous 
p a r t u x .  W ~ l h  each of I~SIS parllar 
reporting and paying separately. no 
s.ngle party has tho responsibilit to 
insure {hot 100 percent of all pmiuction 
i q  r c p r t e d  and 1W percent of lhe 
royulrics are paid." 

.M.VS nesponse:Tha MMS agrees 
with the comments regarding 
consistency with the dennition found In 
FOCRMA and, thetwlors. has mplacrd 
the word "aasumad wlth lh8 word 
"nrsigned." The tam "arstgneb" 81 
used in this Part. is retlrlcted to lhe 
assignment olanoblipstlon l o m d r  

S 4 9 4 9 9 9  m61(03XICAUOJI-ll:31.W 

myalty or alhm p t w e n b  nqulmd by 
the Ieaaa. It Is h no m y  related to laasr 
"iaslgnmenl~" rppmrrd tbm@ Ihr 
MM9, B I N  or E U  

b o d  ou--Two Wmmont8 wan 
ncelvsd on lhl~ pm sed deflntllon- 
one from a Stale s n g n r  from indurtry. 
The hdU8Q commentat amsited that 
the word "fuel" be added i s  noted In the 
follorvlng pro ossd lmguaga "Lwd oil 
means any ofwhlch his  bean uted wilh 
NS act to thn openllon of all or :ai 

chamlcal treatment. pmductlon or mch 
othergurposes at Ihr operator may 
rlect. 
The State amrmenta mommended 

the b a a  "a* Ihr opmtotot may 
alecl" 
"rhere I s  no mason to Loltltutlonrfke, la 
an enfornabla replatory form, a 
standard of lesaea dlsatlon." 

hfMS Responm Load oll Is 
dlstlngulshed by MM8 a8 all uied tor Iha 
purposes of ~Umula pmductlon 

Urha oil for the pUrp0w.n of enb~cing 
the value of, ot olbanvlsr hrtlns. hasa 
pmducUon at the rtufaw 1s not 
considered 'load OIL" Thus, all uted a# 
fual Is not load 011. Atra In Order to 
clhlnati confwioa MMS has deleted 

we P Ir forfiets). rtlmulallon. workover, 

m I! (I daRntllon bscausn 

h u g h  Injecllon Into "% r w a U h  

ths phrara -or such othar purposes 01 
t h o  operator may elect." 

Morhetoble Condition-%r 
respondents commenlsd on Ih ls  
deMUon- one from Industry. one fmm 
a Pedsral agency, and an i  from i State. 
The Stale commsnter rddraased the 
followlrg concerns: 'The deNUon  
statei  that product will be deemed 
marketable If It Is 'in a condlllon lhrl 
will be accepted by i urcham? under a 

erea.ISuch contract& now or In the 
future. may provide that the purJIasar 
bear (ha costs of lha treatmsnt 
necessary to placa products In 8 
marketable condillon. Undat thr 
dennillon. as wrltten, thewfom. them 
would be i theomllcal market for 
untreated product and MMS would loor  
the benent of the Increased value 
atlrlbutable 10 requlrlng the Isrsee to 
perform lhe necess 

"An additlonal o%%:l? 

rates contract @pled P or the field or 

because ofthr drrhculty ofdetermlnln( 
what I s  'typical' for Ihr Add o( m a .  
Thls I s  because of the tame 
informational dlfflculller that dltabla 
MMS fmm adequately applyins the 
majority portion anal 11s Without full 

annnguments that may exist foor 
roducUon In r glven m a $  hfhfS wifl bo 

forced to mly on Iasrenelacted 
domenta l lon  In order to dsltrmlne 
whattypaofEondltlonlngirbrpld'for 
tha ana:' 

~ C C I L I I  to the ranpa o r i a l e i  

MMSJ&tponr&+l%c MMS bellevas It 

!2P d chm Ihr qudllynqulmments 
for oll sale* lo wold paylng myiltles on 
aonneownblr  mukstlry  cost^. If ruch 
an srtangement occurred MMS would 
Ihm need l o  detarminr if Ihb 
uruqement  1s i n  attempt to avoid 
p a w  myaltlrs on the market value of 
h a  o t l  01 a conbbd to not only 

marketable wndlllon II wall. In rllhrr 
case, the cosb for plrdrg lhe product In 
markntablr Condltlon would not be an 
rllorceblr deductlon from lhr value foe 
m n b  pmpore* [%a 8 Wa1Wll~il.l 

mipondant rad two Btrb ns %ants 

The h*o Statas obJbcted b tbs proposed 
de8nltlon m d  the Induslry commentan 
recommended ad& 

nga. The following dlsnudon 

commmtrn lhit found the p r o p o d  
deflnIUon ob]wtlmabla:'?Mally, our 
objactlonr u. hofold: 1. Net-back I s  I 
useful metbod to Independently mir -  
check lesser doclued valuer and thus 
Ih usn should not be nstrlcted to those 
DI~I~UOIU lo wM& the Yint'ral4 
tranrIar. m we l~ dorrmtnam trom the 
Irase. 

*'Second nebback should be lnowed 
from any ma8onabla olnt i t  rrblcb a 

"Item Is no parantea &at the 'Inltlal 
tales poht'or 'lint alternntrpotnt'rvlll 
rxhlblt the open market condltloni 
rstenllrl for alklbullon or I bur vdur 
lor lhs pmductr. 

%'e themfoon pmpatr the foUaw(ng 
alternitr drllnltlon: Nrtback method 
means a pmcedun for rrlulng or 
vadfylng pdcer astlgncd tolsarr 
products or for Independent mar 
checklq of tha vrUdl of lhegmra 
pIOCasd8 Of lOaIB 
posted or pald In s field or MI. hr 
mcadum Involves calculating back 

kom any downsham polnt i t  whlch 
values for such productt misonably md 
fair1 can ba derived In r \ha 

the misonabla cosh olpmcesiln# and 
t rmporkt ton  fmm the pmduclng lease. 
unit or communltlod MI to Urtw i t  i 
volur foor the pmduch at the lessr." 
The Industry commenter 

recommended that Iha following 
lenguape br rddad to thr ro red 
deflaltlon: "In net back oa!a&on Ibr 
sltemato polnt UWI for vrlur 
drtsrmlnrllon a M b r  h e  poh~wblch 
1s the clotect poht to Ihc lare* at whlctt 
a pdcr for sWu Isasr produrn be 
ukWd by aItmmtr mruu. 8Pcb 

onukely &at &a all Industy 

pruchsrr Ihr all. but to p l rw  It In 

N & b a c k m a t h ~ a  l adw 

commented on Ibr pmpoted r ellnltlon. 

'T out her the poriuon of the hm Stste 

value cun be sscrlba B b the product. 

f UC\C Of dCa8 

net&& considerallon a be &wen to 
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alternatr meant map indude potted 
prlcer or publlnhed tpot muket prlceh" 

MMS Reaponsw Upon review, MMS 
determined the1 (be mpored definition 
of net-back war toogmad-l t  applied to 
any tituation when leere production it 
told at a 
intent is a net-back method ba used 
IorvaluaUon primirlly when the form 
of the laaas pmduct has ch-4 and It 
is neceatary to ttart with the t i l e s  
prlcer of the c h a w d  product and 
deduct tranaportation and pmnsilng 
coati. An example would be when oil 
production from a Federal leaae 11 ured 
on leaae to generate electricity wbtch I8 
then told. If the value of the oll cenno~ 
be determined thm h rpp\tcatlan af the 
flnt h e  benchma% in (be regulationi 
(tee 4 ZarlOZ(cll. then a net-back 
method would l n w l n  begtnnlng with 
(he sale price at the 8IecWicily and then 
deducling ths cos(. of generation and 
tranrportaUoh thus w01kiq back to a 
Vdue P I  the IeaBe. hfhfS hat nvlted (be 
dafinlUan 8a it mors claarly a p p h  to 
this type ofaituatlon. 

four commenlr on UJa dehlllon. One 
Indian commenter supported the 
inclusion of "Joint venture" In the 
dennitlon oS'"penon* while two 
Industry commenten recommended that 
"joint ventuxn" be deleted. The ritionalr 
thew two commenten mly on er tha 
bash lor recommentllng deletion it that 
the term "penon" is used In the 
def i t ion  of " ~ ~ ~ ~ ' t - l e n g h  contract" and 
If "that definition in not allend a t  
ruggerted herein, then indurlon ofa 
/oint venfum in the deflnitlon atpenon 
will further narmw the definition of 
srm's4ength lranaacllon by cloudlng (ha 
iraue of control end the appllcatlon of 
h e  definition [ofl arm'i-length to other 
joint ventumr transacllont." Another 
indualry cornmentar adumced 
replecing the word "h" with the word 
"company" because (hey bs\\eve that. In 
thir contexl. it would be mom 
appropriate. 
MMSRespnsaBecaucs the 

definition of arm's-le& contract haa 
been modified lo  include the BLM 
"control" l a ~ u s g e .  moat ot Ihe  
comments on thit definltton no longer 
me relevant. Therefore, MMS will ntaln 
the pmpased definition of "penon" 
Intact In &e Rnal d e .  

Posfedprice-lhe pmpored deflnlllon 
recelved four conmenti, two of whlch 
recommended expanding the delinltlon 
of posted prlce to hclude the h a t i  "or 
e l  the specific onahom or offt E om 
lenninallr) llsted in the announcement" 
after the wordr "in the field." Theta 
induaby commenten dated that them 
are "curmntly very few 'field porting5' 
rather then an termlnal p08Ungt" and 

In\ 0s the hate. MM9't 

Penon--'Ibe MMS mcsived a total of 

-999 ms2~~14-AU047-l4;18.~) 

that expendon of the deRnltion IB notod 
above would amid oonhulon In 
ippl.ine the delinltion 

Another Industry tommenter belleved 
that the word "poitad" 18 outdaled and 
that tome ptrreharen miy aol publieh a 
price bullnth &steed pmvidiy p r i u  

uotationt or notices to an 10 ar 1 e t k h  to do hlness  wi tI; tho 
Durthite?~ 

A Stat8 commenter nwmmandad 
deletlna the p h t a  'hat of .U 
deducU-mr"for the following nasonr: 
"The net01 ill deductions' lrnguagr 
tbould be deleted MMS hat  pmpoted i 
tyatem of &wanma. wbtch a t  a 
practical matter makes the b e t  of 
deduction' langulga U!ZI~F*BBW for the 
purp~se t  of dsflning 'posted u:Thlt 
p r ~ p o t ~ l  could be Interpret e r  to 
Insti tutionah the allowanma without a 
mecbanlun dindependant u o i s  check 

"Common Indusky deducttons UI for 
trantportalion and condllionla(. Yet 
than VI no mrblctlont upon what a 
poster can Include a i  a deductloo from 
the poaled prlw. Thus MM9 mnrt retain 
the power to tat t lnlra nrchmattan. 
and add nrch deductlons back Into the 
value of the pmductlon whan 
necessary." 

Thlt same wminenter b a U m d  that 
the deRnltlon It too rerblctlva: 'We  BO 
object to IOtMCw the definltlon of 
potted price to f o n d  rim bvllstku 
Rather. the definition h d  be bmader 
end Include both prices ported and 
thoie regularly pald It 1s not unusual for 
a buyer to coma Into the market ind  
o h  publicly a price Ior crude, whlch 18 
like a poa%but not necetrully a price 
bulletin. Su publicly announced offem 
to buy could be at I pdce hlgher than 
offered In e price bulletla and M no 
leet 'market determined' than 
iupporedly VI pottlngr In bdeuas.  
Price bullalinr an. generally, only 
ctreulated by the malor wmpenlas and 
lhua rellance on them may VI undue 
advantage to the ability of f 010 
cornpanlea to artabilsh pricet." 

MMS Res o n m  The MMS ta 
expandlng deflnltlon In the find rule 
to include references to oruhon m d  
olfahore "terminal porkp" and "prim 
notices" For darlRcaUon purpesw, the 
word "condition" r s p l i ~ i  the word 
"quelity" whlch follow the word 
"marketable" in the h t  rantenos. T%a 
phrase "net ot all adjutbnentr" hat  been 
mvited to read "net of all adJurlmentt 
to." h utad in thlt definition, the term 
"adjurlmentt" mfen to deductionr fmm 
the p r i u  of oil for quality idjutmanta 
iuch as API g r d w  and tullur content 
Adjusbnentr for lowtlon also may be 
taken Into account whom appmprlate. 

hY MMS. 

P ~ o m 8 8 1 ~ S  hat added I 
definltton o "prmesthg" i o  &ny 
proceti des ad t0 nmow elsmentt or 
compoundc [ nand 
a a-qtloq %% or retrigeration. hdudlne 

Reld PIVWBBM such as natural prerrure 
n d u c t r a  mscburld tepentlon. 
heitlq, cool&& dehydration, and 
compmsdoa M not contldemd 
p r o ~ t t l r y .  Under this deRnltlon, the 
ch- 0 f p n t ~ ~ 8  and/or 
tampanhM8 In i mtermir It not 
C o ~ s l d B d  pmuBrkU. 
&Cf/Oll eDdla VGhIdM 8hdOId8.  

Section mai~12(a) seta the bsrlc 
atandud that the V ~ U Q  for royalty 
purposes will br tha vdua of the oll 
d a t m n h d r t  to taction Less 
applicable OIVIIIML One State 
COWJIM~W mommandad that the 
pbnse  %as epplluble htarportation 
~IOWMCSB" be delated h u m  it it 
nnnecssruy, tx&sIn#. and because it  
Lmpliet that the leasno can deducl the 
banrportrtlon allowann bmm the value 
racslvad and rsport the d t a n t  
mduced vrlue i s  a 

adopted mfen to "ippllcable" 
aUowancs* wbIch indudes bob 
tnarportatlrm d O w M G e t  and the 
Umlted allmanes8 provided by 
S 2oalOZ(1][2] of the flnd rule. I1 doer 
not imply that my and dl wrb can be 
deductad. NBO, it tofan to "thli 
Subpart" whlcb &&des f ZO&la* That 
section pmvldet completa dotah 
mgardlng traneportitlon Illowancem 
Therefore, thls ruogrstion was not 
adopted 

mcommended that Iba pamgra h be 

Iba transportation iUownnms becaure 
they am lm 
(2) id- g p h n s a  "in marketable 
condltiou." 

h&WS Rerpanrh. Tmnaportation 
illawmcer M allowable under mort 
Indian leases, It bar bean htMS's 
p r r d m  to pant BU& illowancer. Ifan 
lndian hats mtblctc such allowances. 
ihan the lease t a m  will govern. 

Tbr MM9 d w s  not agme ihat the 
h m i  "In mukntebla condltlon" chould 60 In8er ledg  Or totha Word 

"detsrmlne Section 2m.102 I) requlni 
that oll be placed In market& I a 
condition i t  no wit lo the letto?. l%us, 
becaure 1 2o(llOya) pmvldai that value 
be "detarmlned purmant to thli 
BEC~~OIL" the muketablllty nqulnmsnt 
ahady it Indudad 

hdUw bl the h d  d e  
a new p u q m  h (a)@) d c h  alates that 
fo? hdllmf~rte, Whl& Wvlda  that 

Ilne Item. 
MMSRbsporw The lagPlatlon i s  

Two Indlm aotnmentart 
modlfled by (1)  dah^ any m P snnce to 

per 1-s IndIan Ieater. and 

The 
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the Secretary may consider the hlghast 
price paid or ollemd for a malor portion 
or production (major portion) In 
dctcrmining value for royally pu oses, 

wticrc i t  11 practicable, compare the 
\due dctcrmined in accordance wilh 
thc prescribed ttandards with lhe ma or 

lor royalty purpose8 generally will be 
Irascd upon the hbher of those two 
vnlues. However. if M M S  delanninas 
t i i i i t  thc niajor portion midl8 In an 
iinmasonably h h value, than I1 wlll not 

hnppcn. for example, In a falling market 
whcm a seller under an arm's-len$h 
contract has the prlca lowemd. If that 
price i s  truly Iha msuit of ah ann's- 
length process and is  lower than the 
mnjor portion. M M S  could conclude that 
the arm's-length price IB the hlghast 
reasonable value for royalty purposes. 

The M M S  Is alto Including In 
poragraph (2) a description of how the 
mnjor portion is computed. It  wlll be 
determined using lkequallty oil. The 
production will be arrayed from highest 
price to lowest prlce (at the bottom). T h e  
major portlon Is that price et which 50 
percent [by volume) plus one barrel of 
the oil  latarling from the bottom up) Is 
sold. 

The MMS believes that for these 
Indian leases. by comparing the malor 
portion to values determined using 
arm's-length contract prices or the 
benchmarks for non-arm's-langlh 
contrsclr. and generally using lha  higher 
or the two, the Indian: will be recelvlng 
royalilea in accordance with their 
contract with the lassee. 

Section 2oe.lW[b) mvidsi the 
valuation procedure P or valulng all sold 
pursuant to arm's-length contracts. 
Mnny comments warn received 
rcpurding the concept of valuing oil on 
Ihc bnais of gmss proceeds received 
uiidcr an  arm's-length contract. They 
were about equally dlvlded In number 
0 8  l o  those in favor and those opposed. 

Seven Slats. seven Indian. and one 
Slntcllndian association dlsagreed with 
thc concept of valuing oil on the basis 01 
Rross proceeds mcelved under an arm's. 
lcngth contract. The commentan 
cnnlcnd that. hlatorlcaily. gmir 
procccda has boon regarded i s  a 
minimum value and that I t  has long bean 
rxognizcd that a market value clause in 
ii lease "Is distinctly and substantially 
dillerenl from a gmsa proceeds cIause.II 
They were concerned lhat the concept 
establishes an indualry honor system. 
Also, concern wan ex mired that tha 
pmpoaed regulations ! e consistent with 
the pmvlilons aftha Indlan lease 
agreemant. end they quertlonsd whether 
Ihc pmpoaed ngulaUon perrnllr lhn 

SaW999  O@U@.3Xt4-AUO-87-I4:J8:ll) 

MXlS will. whom data am availa 'g le and 

purlion. T h e  NIS provides that the va I ue 

Ire used for mya 'f ty purporeh This could 

'01. 6Z No. 158 I Monday August 17, 

Secrata to diachaqe hla/hrr 

These commenten melntalned that 
whether an arm's-length lnnracUon 
yields market valur dependa upon thn 
dennitlon of am'a.lengIh contract. 

commenten expmsted caucem that lhr 
proposed ngulauoni WU 
Inaltutlonake en  Industry '%onor 
syrtem" for valurtlon of Federal royalty 
production. Thn commenten slated that 
the ruler pmvldr no m d a n l u n  for 
independent ovtnlght and cmsscheck 
of Iesaee declaratlona of valur and 

burdeni on govemmenl that they u n  
only result In total mllincs on I~BWO- 
eneraled Mormatlon. Ibey  stated 

further that whether an arm'c.lenglh 
Iranraclion eldr market value depends 

and whether Independent prlce ecki 
confirm the mcelpt of proceed& 
The commenten pointed out that 

many sales arrangemenla may appear to 
bs inn's-length on the d a c e .  but in 
actuaUty the pmducwn am "capUve 
shlppen" B U ~ J O C I  10 famed d e  M d  the 
producer's leks-lt-or-leave-ll prlce. This 
awnarlo Is  alated to be contra 

ratpons1 1 illties to the Indian leaaon. 

Two Stale and two lndlrn 

Impose IUcb h p o i i l b h  ~ O n n ~ U O n  

3 upon the de iti Uon of "arm's-le th" 

lo  tha 
common le al u n d e n t a n h  o 7 M 
arm's.leng s, marketdetermlned price. 
The commenten noted that MMS's 
dennilion of "arm's.lenglh" does not 
even contsln the mlnimum acceptable 
mquhmenth In a legal sense, necessary 
to assum that such contracts am, In fact  
arm's-le Ih They argue that the uae of 
an arm'i%&h/ 8s pmmeds 
valuation m e t h o g  u h s  that such 
matten as o en-mar!eI conditions and 

beyond men rmliallon. be Inveillgaled. 
Also. lhe commenten stated that MMS 
does not confine ann's-length to those 
contracts that lnvolvr only tbs 
consideration for the s i l e  of Iseta 
products. Coupled with I h s  proposed 
definillon of sa proceeds. the 

the oppartuni~y to manipulate the prlces 
received for their pmductlon from a 
Federal lease by acceptlng a lower prlce 
in order io te l l  pmductlon from other 
non-Fadenl leases, porslbly at a mom 
profitable prlce." 

raguietlons is lo determlna the 
masonabla market value of a 
commodity urd use that value for 
royalty computation purposes. The 
market value Is beit determined [rum 
lhe InteracUon of competlng market 
forces, and an arm's-Ion& contract 
prlw Is the pmduc~ of market forus a! 
work. Amrdlngly. MM9 wIU genemUy 
accepl the gross p m m d a  n a l v t d  
under an arm'a-ler@h wnkacl a) h e  

the nlsllons R Ipa betwaenparlles, 

commenten r elleve "thls allows l e t s ~ a i  

MMs RsJpon8&' The PUrpOIC O f  thell 

proper valuo for royalty computatlon 
pmposer I b a  umal lease pmvidons do 
not precludt the acceplanee of gmss 
proceed1 under an arm'a-lenglh contract 
as the proper value. In fact, moat Indian 
leaass expmaily provide that the 
I e~sea ' i  pmceedi miy be conrldamd by 
the Eapatety to ba wnclu.tus avtdenm 
of the vdur of prcductlon. AB discussed 
a b o m  for man Indian leasea. MMS 
wlll alro cons1 1 ar the melor portlon In 
delennlnlng tho royal value. 
The MMs bar add e! a mvislon to 

the m ~ n  w ~ c b  provit;es that MMS 
wlll detsnnlno d w h g  audlts whether the 
Ieiaee'a urntract nflecla all the 
consldentlon tnnsfemd either dlmclly 
or Indlmctly from the buyer IO the teller 
for the 011, or whether then may be 
facton whlcb would caune the contract 
not to be arm's-len& MM9 mcopires 
that some putlea may have mulll le 
conbcts wi* ana ano*er.m\ Psct 
alone would not muse a contract to be 
conddend non-arm's-len@h, Rather, 
them must be some Indicatlon that the 
contract Ln quailion doe* not d e c t  the 
full apemmt b e b a r n  the p~ulier. 

The MMS also has added a new 
120Rioz[b)[2) whlcb provides that M M S  
may mqulrs a lessee to certify &el I t s  
arm's-len@h contract pmvislons Include 
all of the conslderatlon lo be paid by the 
buyer for the 011. 
One Indlnn commantar iuggested that 

the lessee should cerUry that thls la lhe 
blghest prlca he could have mcelvad for 
Ihat oll i t  Ihn tlmr of the ~ ~ 1 s .  Tho mma 
commenter 1180 noted that W s  
regulations, i t  a minimum. must be 
conilstent wlth tha la 
Indian lamass. Other #%ik lem 
ilated that the ooncepl of baalng myeliy 
on gmss procseda mcelved under an 
i ~~n '~ - l~n&  contract la not In accord 
with the msponalbllltles of the 
Secratnry. One of these commanten 
alated that "the h i e  and regulations 
provide that that value ba datarmined, 
not p s i  proceeds. Cross pmceads i s  
mamly evidence of such value. 
Acceptance of 8s proceeds as 
conc\ur\vs w\ r enoa of valua In an 
abmgatlon of the Gecralary's fiduciary 

ractln of accep@ nportl ttom 
eiieea wllhoul amuw continues." 

MMSR~8ponD"nI~ MMS believes 
P 
that tbr redatlorn aa adopted, with the 
chlngra dienured rullar will pumlt Lhm 
Secreta to discharge hls/hn 
msponsXl~tiea properly. 

One Stele Mnnmenler objocted Io the 
phraao 'bonltorlnp. mview and audlt" 
or aMlu p h a t  whlcb appear 
u l r o ~ o u l  tha propotd m&ions 
h u m  It wggatLc that the hms h t e d  
u. aynonymouh AnMMS ravlew or 

dutleh ~BpSCillly l f l h S  pr8vlour hNs 
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raconcillatlon 11 not tho isms a i  a full 
audit. The commentor iuggaitad that the 
followi pari  aph be added: 

"( J ~ o t w l & a n d l ~ n n y  pmvlilon 
In iharo rogulalloni 10 a conbuy, no 
mvlaw. mconclllatlon, monltorlng or 
other liko procorr ihal  NIUI~I in I 
mdeterrnlnatlon by MM3 of value undor 
ihla ieclion iholl bo conildernd flnal or 
blndltq ar agahat *e Federal 
CovernmenL 111 beneflclsrieh the Indian 
Tribes or allolteer untll d e r  full rudll." 

A h ,  tho commentor iu&@od that 
the wordr "lease tamh or mlevanl 
alatulea" need to be addsd iftor the 
wordi "raquinmenb of these 
regulationi" in pmpoied li ZOfJXJ2 (b) 
and (d)(ll, far purpoiar of clumcation 
end precision. 

additional para aph language has been 
included In the f n d  NIO ii zOalOZ(k) 
with mlnor modiflcatlons. Thlr 
paragraph reflects MMSr longatanding 
VIEW I h a l  a value datarmlnallon baaed 
on limited revlaw doer not ealop the 
MMS fmm mdetermlnlng thst value 
until an audit has been completed and 
the audit period formally cloned. The 
phrass %ass ~ E I ~ B ,  or mlavant 
statutes'* has not bean addsd to 
0 u;e.l02[b) because them 11 a proviaion 
in them Iallonr that In the avont of 

Llkewlie. al l  panoni am iubjsct lo 
itatulory mquinrmentr. 

Two iugaeslions wem made mgerding 
Ihe salablirhmenl of a floor value. One 
Indian commenter objected lo  the 
proposed re@lsUona kcauie they "* * * 
would permit MMS to ruly upon an 
industry honor system for valuallon of 
Federal royalty roducllon." However. if 

lo be sdo led, they I 

follo WE: 
'The value of oi l  which 11 iold 

purausnt to s contract ihsll be the gmsa 
proceeds accruing. or which could 
~ C C N ~  to the Isisea,pmvldedthot such 
proceeds do not fall man than 10 
percont below tho p a l e r  of iho hlghaol 
price pald or poiled for ilmllar 011 In the 
same neld or ama. If ruch proceed# do 
fall mom lhan 10 parcent of such rtcer, 
lhe value of oil In that c a i o  ihsll ge 10 
percent brlaw t h t r t a r  of i h o  hvhesl 
prlce paid or poat for ilmllar oil n tho 
mms Rdd or ami:' It WIB B \ P W ~  that 
lhir a pmach will pannlt MhiS to have 

benchmark to aalabliih mukatvalue, 
rather than "evaluatlng sa& contmct on 
e cass.by-caae basir In light of the many 
oasibie indicia of a i a h  11 lair than 
air market value ' ' '." 

Anoihsr ludlan MMmontar itatad 
thak T h a  propwed mgulatloni would 

SO94999 ~Xl4-AUO-IT-I4:1I:IJ)  

MMS Response: The suggested 

contllct Y t I leame termr govern. 

MMSs propose l! valuation a pmach ir 

I M8.102( 1 1 be mviio%o mad a i  
a d t h a t  

e unl P orm and admlnintmtlwly almpls 

P 

allow subilmtiil murlpulitlon w d  
undirvrlurtlon of thr royalty amount. 
Mort conhlly, It  l a  unrcteptiblr to 

thr myalty valur withoul rdrqurta 
trfeplardi to iiiun a fib viluadon for 
tho publlo I mtourcw. At r mlnlmum. 
only prlmi undormnulnr im'i-length 
contricti thould b r  accrptrblr for 
royalty purposar. The pmporsd 
mgulationi would allow colluilvr 
contricti to quality a i  'rnn'i.longUI 
mntractr'"1t was alto t t i t rd  that If 
M M S  mmalns htant upon i nap t lq  
myilty on the br i l i  of whit Ihi 
commentor constdm to br boiowvalui 
contract pricoh "m that hiMS at 
~ o i i t  Impoii a noor v X o ,  i u ~ b  a i  w 
percent of lhi vrlua of pmducllon a i  
dstannlned under tho 'vrluo' critsrlr 
appllcsbla to oll not told under rnnk 

r h W  h 0 ~ 1  t0 US* COahrCt  p d W  a8 

 le^& contrettr:' 
MMS Resmnm.' The MMS nenerallv 

doer not beiievo thal eitablis&nenl of. 
"near value" [othsr than gmir proceedr) 
11 appmpdata b o u u r i  It could miult In 
royalty b o b  isreiiod on r value 
gmator than the lorise mcelved undor 
an acceptable un'i-length contract. 
wbem an um'r-l mbact qmta 

1011 tho prwductloa that contract 
Ilkorvlto ahould ret thr myalty vrlur Ln 
moat Jrcumalanc~r. H o w w r ,  under tho 
Ioais and them Iillona. MM3 ham tho 
authority to eito%rh value lor myalty 

urpoier and will do IO for n o n - m * i -  
rength contracti whom I t  11 jurUned 
eve0 If iucb vduo 11 her than the 

,%IO, 08 explained rbovo. lor miny 
Indian h e r ,  becruio of thr ipaclllo 
leais tarnr. MMS wlll comprm vrluar 
detsrmlnad uaing arm'i-lang(h contrict 
prlcar with thr highoit price pald fo r i  
major portion of productlon, and 
genstally UIO tho hlgher of tho two. 

One Indian commantar raiied the 
queition of what 'Which could imr"  
merni and a110 otntod out that U the 
vrlua of oil  i i  to%, bawd on 
pmcoedi. the mgulrllona naeTpp,'be 
mom pmclir h i t a h  whlch wrr 
proceed8 in lo  b r  urmd. 

MMS Aeaponaa. Tho regutillon8 
lndudm I detailed doflnltlon of the tam 
"gmii proceeds." The MhiS bollevra tha 
dennilion 11 ads uata. MMS h i s  delated 
the hnir '*or w h t  could accrua"Rom 
thr R n a l ~ \ r .  

Ehvon IndurLry, ani  Frdtrrl q incy .  
and one Indivldurl commentor a pmvod 
of the concept of v a i w  00 on $a hili 
of pa81 pmcesdi rucoivod undm UI 
irm'c.lenglh contract. Emlo mrsonb lor 
ap mval w e n  i t a ~ o d  Ir. ono commtnt a i  
fofowc 'Thlr atandud 18 faicalrmd 
matonible: it will mmob n e a u u y  
nrtrlnty and mi P ilmcy for Ibe Iruor 

to 101 thr price at "8" w Ich thr l e i i n  u n  

grori pntceedi mcelve 9 by the leiree. 

F4 tnn.FMT...(l W Z ]  ...&Ob87 

and Imw rllks It Is b a d  on the lease 

M It nlloa on an ob octlvr valuaUon 
mrohmlun-thr mu et. I t  li 
rppmprlih in um'#-hg(h ilhratione 
bacauir bo& the buJn and tho irllor 
hawmrdiobrboundby bobsat 
pdco raoh thoughl It could got for the 
duratlon of tho contract. In such 
ckcumitmcai the royalty ownor's 
Intomit In 0rcurlq blr markot value IS 
pmtrotrd by thr arm's-length nature of 
thr tmnucUon.* "ha 11 industry 
commentrn ilio objrcled to use of the 
hme "ot w!d& wuld r m a "  in tho 

t sentence. Thlr ob octlon can be81 
be iummvlrod In UIr ollowhg 
oommanl: "Ubo of the phraie crealer 
uncortaln md iub)ec\lvl and ahould 
not ha h p  amautrd h n 
must hrv i  cedrlnty 1 0  a otmdatlon." 
Induitry oownontsn itated that i t  Is 
unfelr for the losaor to datormina a h  
the fact that pmceodi "could be 
aocrurd." Alro. one of thaw commentera 
noted that leareei act In I corn atltlve 

0ann0t fairly be hold to aporthoc 
detanrtlmlioa &a1 pmcwdr could havs 
rmued." One of thoro cornmanten 

us; It 10 rdmlnlttnllwly fearlbla; 

t( 'T 

I R, 

9 P rUona whlch 

market and "Id tho abionce of L ud, 

8Wnmulred Ii f O l l O W  "h SUm. the 

rals of production. Other &atlonr 
whlcb would rnqulm payment of 
mydtim on phantom pmcsedr bbould 
alto k unendsd rccdlngly." 

MMsReaponm n e  MMS balloves 
that 
IenptContnot m n a d y  conrtltuter the 
market vrlur of I wmmodl Thli door 
not preclude hiM8 from octo t llrhlng a 
value when  naceaiacyi o.J., tho conlracl 
dooi not moot MM8'i ~tandrrds  lor m 
arm'i-length contract or tho l o w  

omont mqulni r dlftomnt valua, %? I phnte. '<or whlch could accrue:' Is  
delobd 6um Ihr h a l  dr. A i  notod 
above, miny commonton thoupht that 
this phnir would allow MMS to iocond 
mObI  the pdn Whloh the ~ o i a o o  w e d  
10 It8 an'i-lonplh contract by rrgulng 
that othor penon8 arll 011 may havs 

m e d a  "could haw recrud' to the 

h d u h  thb "01 vthkh C Q d  aEcNI" 
IarJuap In thr pmporrd rulr. Rather, 
hfhis'i Intent I 8  lo eatun that myaltlsn 
am pald on !ha hJ1 unounl lo whlch lha 
I e s m  t i  entlllod mder  lb conmot  not 
Jutt on tho mount of money It may 
actually remlvl hum Its purchner. 
Howbw, MMS 1s Uttrllsd that tho 

(hr lnm" 

a i  pmceodi under an rmb 

ncolvad hkgher p r h  3 us, mors 

P r a i n .  Thlc wab not Wi urpoie In 

%*e&? to 
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thii drawback Is outwelphsd by tho 
beneflls of certainly. 

Ona State commontar thought them i s  
a lack of guldance In rdmlnliteri tho 
prlorlllred benchmark iyilem. 03 that 
MMS does not Indlcala what kind of 
avidanca wlll bo sulllclsnt to ermit an 

benchmarks. 

require that the lsssse mako I 
reasonable oflort to apply a benchmark 
before pmcecidlq to the next. Audltors 
muit be satidled that I R ~ D O O  Informellon 
Is dficlenlly accurale and complels IO 
Impiemnnl a benchmark. The addltlon of 
i zoe.lw(d), whereby lesssas must 
pmvlde arm's-length salsa and voluma 
information. wlll asslit In h a  
enforcement of them "comparabilit " 

MMS lo  attempt to implement a 
procedure where governant hai to 
make all  the decitlons. Such a pmcedum 
would lmpois a hemendous 
edministrativs burden which would be 
very costly. 

Three industry and two Slala 
commenters expressed concern 
regarding the lack of an ode uate 
donnllion of [ha terms "sign;hcanl 
quantiliei" and "field or arua", and Ihr 
adminislretive pmblsmr that will result 
therrfmm. Ona stale commenter staled 
that tho term "slgnlficant quantltlei" Is 
v e p e  end undefined. An Industry 
ccmmenter recommended that the term 
"significant qunntltles" be deleted 
becsum 11) posted priws In an open 
markelplace "am for no olhsr purpose 
than determinlng market value", and (2) 
the larise has no way of knowing the 
quanllty of volumei pumhssed by other 
purcheaen In tho area. 

MMS Responra: As wan dliouued In 
Ihe preamble to the propoiad rules (52 
FR 18.58. January 15,1887). tho term 
"significant qusntitles" i s  variable 
depending an the sales volwnai from the 
field and the voluma of pmductlon. 
Whal conalituleo sipniflcant pmducllon 
from an onshore fleld ma not be 

"algnilicant quantlties" wlll vary case- 
bycase. 

One Indian commsnler itatad that 
'I '  * * msny pooled prlcec are artificially 
low because there l a  low demand. but 
there Is a t l l l  a thrashold low mount  
where a company wlll purchsie mom 
than their demand" and mcommanded 
that ' **  * '  the totality of tho 
circumstances should be utlllxed [and 
1st forth In the regulatlono), lncludlng 
spot markcti, hlgheal posted prlcai, and 
to mme extent. porllna for rlmllar oil In 
other fields." 

regulalions. which are being revised in 

auditor lo conllnue down the P l it  of 

MMS Rsrponse: Tho MhiS wlll 

requirements. I t  would bo lmpoislb r e for 

significant for an OCS fie r d. Therefore. 

MMS Rasponso: The currenl 
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response to haivy RIUclsm, list the 
varioui crltsrir wlth no sprclfla priority. 
The purpose of thr benchmark iystam 1s 
to pmvlda ill concsrnrd with r 
raasonablr degmn of certrlnty a i  lo 
crltarlr lo be used In vilulng 011. 

One Industry commsnler alated thrl 
L a  prlorillrrd benchmark syilsm 
"lmposec r pmjudlclrl vrlurllon on an 
atR\ta\ed bsrer" bacrusr nonitMr\r 
ncaiving tha sans rice a i  rn rmllatr 

whereas the alflllata may have to pay r 
hlgher myally under. lor tximplr, 
banchmark b zae.ioz(cp~.Tha 
recommendation was made that "' ' ' 
the nnt rppiiclbis or the r0ii~wlng 
subsactions "' ' ' Iengua8'sge In 
t Zoa.lOZ(c) br replaced wlth "* ' any 
of the a Ilciblr aubrrctlons." 

desdbsd  could OCN?. Howaver, MhiS 
ballavei that, generill , posted pricas 
for tik urllty oll in da same fleld or 
ame 3 ba com amble. Tbw than 
llkely will be lit& or no dliparlty In the 
values In moil situmtloni. 

Fourteen Industry commmlsn, one 
Federal agency. and one indivldual 
sppmvsd of the pmpossd benchmark 
ryatsm. One Industry cemmsnlsr slated 
(hat (hey "' ' * s l m  \v support Ihr 
sdoptlon of dear an ? conililenl 
standard. of vduatlon for mydly 011 
based upon thr tmr vdue  of Ihr 
pmducl-the p d w  mcelvad In the 
marketplaca for lhe iale of Ihat oll. The 

lntsrmction of compdng mcF m at forces 
valuatlon proposal ' * ' 
and recogniaes that r iallsr of oll will 
normally negotlatr h a  best d a d  I t  can 
to further 111 own Interests. Tha uir of m 
piice that 11 genarslly rviilrbla to all  
sellen I s  r much mom Mssonrblr 
approach to the dstermlnallon o l  
"value" for i glvan iupply of oll than the 
arbitrary tslecllon of r prics that ona 
seller may have received under 
clnumstsnces that do not Indude all  
sellen. When an ann's-length Contract 
.ioai not exist. the benchmark syitem of 
valuation permils an objacllvr 
mcadun for arrlvlng at  the valuatlon 

Eased upon posted pncsi which have 
baen tha basis for salai  of oll for many 
ysan." Anolhar Industry commanlsr 
aupportsd both the benchmarks and 
their prtorltirallon becauas both will 
add csrteinty to valurtlon 
determlnallotu. Also. tha urr of the 
Isoaa'a contam orrnmous poitl wlll 
pmvldr I " b a n k i r k  vrluillonnfor 
many major pmducarr" Onr industry 
commsnter notid that 'mi ordering of 

exlenilvs publla common1 whloh 
showed that, for valuation of oil. poited 
prices should be moved dosrr lo tho top 
of the hierarchy Insofar a i  posted price8 

would pay on rctua P proceeds mcelvad. 

MM.8mponnrr: Tha iltuttlon 

the bsnchmarks 18 tha mcdt or 

account for tha w i t  majority of 011 
lraniactlons:' 

MMSRarWn88: "hi MMS believes 
that tho prrboted brnchmrrk iystem i s  
i valid and mrllsUa rystsm lor 
dstirmInln# t h ~  vdue ofoll not Bold 
punuint to UI um'e.lan#th conkict. 
The benchmarks a~ primarily bissd on 

octid prlcai which an Iha normal g isis for oll ides  and whlch mflact tha 
prlcr of oll la e h r  end o an markst. 
Posted price Wonnatlon P or 81 Incant 
quantities or I lkqual l  011 s o E  tmm a 
flsld or wr will norma r, y be rvrileble. 
n e  rddlUon or b zoalDZ(d) WIN p e n i t  
nrcrssary Lnfomrtlon on arm's-length 
sales to br obtainat In other sltuatloni. 
the brnchmrskr provide for use of ipot 
tala prices, nst-bs& or any other 
masonible mathod 

One lnduil oommrnler noted that 
most, if not ml?posted prlcei are prices 
postad by r purchrtlng. marksting. or 
hniporUng mtlty, iome of which may 
have p m d u m  I ~ U ~ E  rmiiatas. 
"Howaver. takin Iltenlly. them wtll not 
be e /sares'# poited price? 

MMS Raaponm MMS hes addad a 
new t zm~cu(c) (s )  wblch defines I ~ D ~ C U ,  
for purposes of thls section. as including 
a designatad purchasing .gent. 

One 8talr commanter notad that 
pmposed i ZOalO2(c)(l) fills to 
rntlclpitr that ISUW muld mrks 
purchates at dlffemnt poitlngs within 
tho same reporting period and suggests 

wslgbted rvang .  would ewm IO bo 
appmpriataly spedfled. bouure  I1 could 
be erslly mmputad by the payor and 
would bm Imis tutcaptlbb to 
manipulrtlon by the iyor." 

with thli O h i ~ i  and h i e  lnaludsd 

lhaL D U c h  U S S .  '%IS VOlUmS 

MMS Rsrponre: TR r MMS concurs 

Ianguaga to imjlamanl It In 
I 2oalOa(al(l). 
One lndlan aommenler stated that the 

use of this benchmark 
(contampormeous posted rlcsal rather 

pmvidad for In axlstlng oil and gas 
regulalloni mpnients 0 bmach of the 
Sacretary'i lNlt oblipallons. 

MMS Reaponex The M M B  bellevei 
thal lhs mgulatloni a i  adopted will 

ermll the Baontrry to d:roharge hlsl 
Rer niponrlbllltlec. Malar-portion 
anal 11s will be usad under tho final 

ncommended thrl pu*grrph IC (2) be 

that the nmt part of the ienlence would 
mad, '"hr rdlhmalla wera e of 

IO the lessse, usad In rdi- length 
triniacUon8 **'* 

than the malor portlon ana T yili 

mgu r aUonr, w h e n  appropriate. 

modified by rddhg  lhe p h m e  '' 1, nown 

contempormaoui poited pr f oec, known 

One Industy oommsnler 

10 the l~1800"  lh? the Word 'priCSB" 10 
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AfAfSRRaaponar:Thlt tu rtl lon wan 
nul rdoplad becauir 11 n t u  sf It In loo 
grnnl n dnnnr oltublecllvlly, 

One lndui ty oommonltr tupportrd 
Iht UIR ol"trlthmtllo rv t r rgr  ' at I 
benchmark, but iugaotiod lh r l  Ih8N 

h i h l  allhar bo on nanomenl bnlwron 
Iht li1nnonn and MMS 18 l o  whlch 
campanlet' posllngt wo to be utrd, w 
l h r l  hihi3 publlth I 1111 o l  Iht 
campanlet whore otllnga mry br u i t d  

~ n i i ~ t l  UUI ihsl In Iht c r t r  olSaOulh 
' iirlnnn (usad tor offrhon) lhon 
I' un~ i t  one doxen cam rnlo thrl  poi1 

ol\ prli:os and lhom ccu?d be prlcr ' 111 nn In cnr month on dllfannl dale8 
\ i i l fnl the companlqa. 
W t S  Rsrpontw Ihr hiht8 may 

decldn, upon mqurtl, on tho bath 01 an 
liiillvldunl cnm, to doilpnrlr oitlngt lo 
IIU unad In oalculrtlng an rrll R mrllc 
nvorage. II It no1 contldend prrcllorl l o  
do lh l t  conllnucutly, 

Thma lndlsn aommonlon objected lo  
the uno of "rrlthmsllc rvaragt" rnd 
ncommondod lhrl r %oIghtud 
avoraRo" be uiod Intltrd. Anothtr 
commonlor t h h d  lh r l  uta o l  
"urllhmollc rvorrgr wlll not ylt ld r IN. 
mnrkol vnluo becauio the leriao It plvon 
Ihn opporlunlly lo manlpulrts prlcst b 

prlcoi," 
MhfS Roaponre: Paragraph (c)(2) 

roqulroi conilderallon olpotlln I of 
perioni othor lhrn Ihr letart. A!bouh 
Ihn poillnlli in rvellablt l o  thr l ~ t t i r  
and to MM& volumni ohan 
Thun. rnqulrlu a wolghl rverr Ing or 
lhlrd parly dale It no1 prrcllcrf, 

To mnkr lhlr benchmark ' h o n  
worknbla rnd rdmlnli lrrl lwly hr t lb l r "  
nnn Inthislry onmmnnler nwmmended 
iinlnn Iho nvern o of e11 potllngt o l  Ihr 
ra\ovnn\ lyps o!o\\ In an a m %  

hIhIS Reaponah' Thr MMS hat found 
l h n l  O I I I ~ ~ ( I  do no1 alwryi Indlorlr I 
piirc r: tinar't w l l l l ~ n e t i  lo buy. 
1 hornlow. nny average whlch Indudrr 
1111 pinl lngi may hocomr ikrwod 
l m i i i i a o  olpnilod price, whloh LN no1 
nrnrknl mnponilw. Punusnl l o  
t 200 lo.?(cl Il), (11, m d  (3 l h r n  mutt 
1)c nlgnlncnnl quanllllri o 1. oil told 
I d o r u  n poillng or conlrecl prlcr can be 
ii\iviipxI In. 

Onn Industry commenlrr 
r~ r~mmnndod that paragraph (a ($1 be 
nli4lrlad by eddlng lhr phrr i r  I' II nown 
tn lhn I a ~ n o o "  ihar Ihe word 
"ronlrncli", w d  by ~ p l i d n g  bt hrr t r  
"iwon or naurbv amit' with the n k t r  

10 1 iilciilntn an arlt R motlo wornat. I1 

ss\\\nR .oms ol\ n\ rx\nmr\u drpnss a i  

not. 

"nnlrl or ama*'ior mrtonr or 
"clarlncnllon:' 

' 

h/MS Rewonsh' The iddillon of Ihr 
phratr "known IO Ihr  lettar" w r t  no1 
adnptrd becrute II would niull In 
cniorllnl In0 anal I d q m  ot 

S-094999 ~ 7 [ M X l 4 - A U O - l ? - l t ~ I l )  

pdWh 
One 81rlt oommenltr tlrlrd Ihrl 

"Bubprrlt (111) and [lv) r l l tmpl  l o  
d l i l l w l t h  hlwnnn rnn't.lr 
conlrrclt and tpot I h h  But en 11 no 
bath lor trylng rrm't-ltr@h tpol tdtt  
in not d t 0  rnn'r-ltnglh wnlrrolr 
under Ihr dtflnlllonh Addlilonrll , lhrn 
11 no nqulnmtnl  [and lhnn lhou Y d Irl 
Ihrr onb 0 I tr l ta whlob nuhr 

m a11 valur." 

\h i t  ihr t 01 trlra u t d  In Ihr 
bmohm& h u l d  br rrm'c-lr~~lh tpol 
to101 and wll l Intart lht 1bnn"mn't. 

%lh 

rnn'a-longethould quality rr E ?  dlolr o 

Ks&RHpPnm"Ih.MM(IMbur) 

benchmark t)rlam'&pportd hbhttl 
potted prlcr wllh Ihr ut8 of8 nrbbrck 
method lor vrrlflcrllon ot vr lut t  uwd. 
Onr of thr Sl r l r  wmmrnltn In 

ilrlemenlti "* * * Ihr govrmmenl would 
c r y  lh t  burden o l  ttlrbllthlru Ihrt 
nonr o l  Ihr pnwdln( btnohmrrkr Mil 
bt ippl l td b t f o n  II would Lbo] 
rulhorlxrd l o  utr nrbbrok * * En 
r l f t c t  net-brok will nnl 

then wlll b i  I n k  utn l  u t  ot ihr nab 
back method. It lt%tlltnd, hownvrr, 
lhal Ih t  olhtr bonohmrrkt whlob haw 
hlgher prlorlly wll l ntull In I 
matonrblr v i lur  for myrl p 

Iabo~lnhnrlw nrbbaak mtlhod, The 
hihi8 mutlnoly will ndfy leiom 
rnrraled Infonnrllonutrd In I pwng bo bonchmrrkt dur&u 111 maul P orln( 

pmwt t  and h u h  audit, 
on, 81rtt commmnte rrtloulrhd lho 

vhwpolnt of I law number d othw 
commrnlrn by ncommtndlrq i n  
rl tornrl lvr mahad of v r I u r U o ~  nrmt!y 
ut# ot the hlghrtt o i l td  prlw prld or 
offend In the ntlbbr mr wilh Ihr nrk 
back pmwddun uttd at  wrin~llon or 
backup. 

Thr commtntrr rho ttrttd h t " '  * ' 
thr r p  maoh WI twtt-hbhait 

ttrcfor r nnnd pmduot vatu, net. 
~Ok4UWtIh.Wa8OIl,dI"~ 

and obvlrlr Ihr nnd lo un !T rrtr e I 

ha coHccUon ot hlr mtrktl vrlur and 

P Y  b h t t l  pdw] potlrd or pr ld 11 man 
rrtlly deirrmlntd thin Ihr tnn'i4tn(B 
nrlun o l r  conlnct and r Nnnid 

duct vtlur can b t  CrlcuIrltd by Ihr F" ttiro Ilttlfor pmvldrd by Iht 
nmment. I t  alto I t  an rppmrch that t" I Indeptndtnl ot I t to te  i t n t n l t d  

lnlormrtlon and hut mtrlt Conpntt 
h l t n l  Ihtl Indtptndtnl mtlhodt o l  
wrlflcrtlon br rmplaytd. Cmtr 
pmcrrdt would oonthut at Ihr rb tdu t r  
pllnlmum rwrplrblr vduo." 

MMSRicponrwIhr k(M8 btlltwt 

vldl mrlrlnly IO Iht b l l 8 h  

One lnduttzy commrnltr rxpnst td  
rppmvrl of Ihm conwp! In mpotrd 
puyrt  h (#)[I) Ihtl p r l w h 8  

%~?rc It drtrnnlnrd purturnl Io 
pr-ph [a), One Indltn commrnltr 
axpnttrd Concrm Ihll "Once 8ppMVd 
It mlrd, lollowup rudltt IN 
unhy", a d  neommrndd that 
' I ~ I ~ N  thould br  pmvlilona rnmdrUng 
m u h e  MM9 rudlla of vilurllon 
mtlhodt ocowrlng rI Inl trvr l t  no1 

'! ntnlb and no1 k obltlnrd 

oommrnhr tlrhd Ihrl Ihr @illon 
thould ipoalolly IhrI Iht Intwo nlrln "dl 
data n l t v m l  lo  drltnnlnrtlon of 
myrlty vrlur:' h i l r r d  of "rll rvallrblr 
d r i r  IO ruooort 111 drlrnnlnrllon of 
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allowrncor la 10 br ucod 11 Ihe velue lor 
roynlly P U ~ ~ O D W  In ellher evenl, Ihe 
lninov may br m l i l r d  l o  doduct 
Iriinavorltllon tllowrncea Io deiennlne 
VIIIIIO lor ro ally purpoaaa e l  Ihn I raaa 

iilrondy 11 I value 11 the lo rac ln  Ihr l  
o ~ n i i l  no lurlhar lrrnrporlrllon 
odliiwnnca would br nulhorlxod). 

l d o n i  Iha l ancnmrrk drrlved value 

lhel meet Ihlt leet, MM8 will not e rn1  
en r l l o w r o r  unleit the letter 
demonatrelet 10 MM8't tiUtfeoUon Ihil 
L e  O O ~ U  IN, b nfennw lo  tlrndrrd 

detme!h bo exlreordlnrrl, unutual, or 
unconvmllonrl. In tom8 Inalrnwh 
MM8 may rnl en ellowrnw only to 

lndurt oondll 7 onr and pnoIIoe, 

the ox~enl I f 41 the txtrrordlnrn wile 

MMSRripon8r: The MM8 hat 
modlfltd Ihe flnt tmnlinm of Ihi f lnrl 
 le lo nrd  "Vrlui thrll be bawd on 
Ihr hbhetl prla r prudrnt Iearar oan 
m l v e  Ihm h Ie:rlly enfomoihlr 

Ihe n i m b l i  to Ihr 

AD dlaourred above 

olalme under Y It wntrtot," Ao noted In 

,,oh pnearlbai r 

Saclion 1W.lOZlll wen OmDorsd r r  rxcrrd convtnllonrl wrtr lor I l ia irme aonoeol or mrr onmedm iii~d~" IO - r - - - -  ~~ 

I i t i rq rqh  (hl. Thiiaocllon rddreacra 
Ihu  Io i ioo 'a  obllgallon 10 p l i o i  Irrae 
iiruducllon In markalrble condlllon. Flve 
tnilunlry commrnlon oppoced ihr 
riincopl 1he1 the Ieartr I) naponllble lor 
Iilndng !ha product In mrrkelrblo 
wnil l l lnn nI no cocl lo  \he lector and 
rti*.ommnnJnd rpoclflc deltllon o l  
ImpunRe in Ihs proporod maulrllon l o  
itrcompllih thin. Onn induatry 
commonlor ncvmmtndrd lh r l  Ihr 

induitr commmcor poinlod out that lhr 
l n m r  irooa rhara In mrrkolrblo 
condillon corlr under ntl.pronl.thrn 
Inuaoa. 

MM.9 Rsnponrm Hlilorlcrlly. M M S i  
~io l i cy  ond prrclloe 11 the! Ihr lairor 
onoraiiy l a  miponalblr for plrclni Ihe 

k n n o  product in msrkelsbla condillon 11 
no c o i l  lo  Iho Iaaaor. This prnclicr hna 
l m n  uphold by court doslalon. T h e  
MMS hni  ndoplod Ihr auRgrrllon lh r l  
~ l i o  lnnguagt "unlarr olhrmlrr pmvidod 
in tho Inore agraomonl" bo rddad tl the 
cnd o l  t ho  flral ionlance bacaura thoro 
ore n low loaaoa in whlch the Iraaor 
rhnroa In ruch corlr. Alto, 11 nolod 
anrllar, hiMS m l v r d  many wmmonla 
ihnl aoallod poabproducllon corlr 
should bo  ollowod en e doducllon In 
ilithmninlnn vnlur lor royalty purporor. 
C;onarnIly. Ihoie carlr IN no1 ellowod 
i i s  n dodlrclion bacouro lhoy are 
tircoainry lo  moko pmducllon 
ninrkolnllr Iluwovor, MMS hrr 
conndornd cnroblly all o l  \he commonir 
gin lhln 18nua nnd daoldod l h i l  lhan may 
Iiit corlnln circumrlsncaa when romo 
oxirnorillnary corir lor arthorlng. 
dnnullurlxallon or aioro e ahould be 
,illnw*O na r dndiicllon.\uch 
.illowancon wIII br eulhorlxed on 

h i m  ndtlod whlch oalabllrhoiI iwo. 
pcirl ln i l  rnr qunllncaiion lor I cor1 
iillownnco. Flral. only producllon from 
I O I I R O ~  In unuiually hlgh-coal or rmnllar 
iirans qiinl l l  ThQ only Ionmen that 

Arcllc Clrcla or thole OC8 101rsa 
localod In wnlor doplhr In exceac Of400 
malnra. Any loaror the1 do no1 mail lhlr 
l l r i l  in11 oannol q p l y  for lhla 
nllownnca3 Ilowevrr, wen lor lereo 

qunliry nm I K' 086 localod north otlhe 

Sd91999 OW~(~~)(I~-AUO-II- I~~OI(~~P) 

OPQrrllOn, 
SoUon ?calO2(j) wrt  proponad IN 

pr r rg rph  (I). Then mn 18 
oomrnenlen on Ihlt irollon-10 
Indwtry, I8trIh and I Indlrn. 'Il~r 
mrjorlty of thr oommrnlt mn ayailw 
In tome ntproh only hw wmmrnhm 
(one lndualry rnd  oni 8lrtiJ m m d  
wllh \ha propoced ngulrtlon ra wrlllen. 
One PhI r  and lour lndiiatry wmmenton 
mmmondod ddeUw the mplrUon In 
(la tnilnly, Indlcellw Ihel Ihe 
rogulrtlon I, Inn pmprlnte In Ihi 

or oll 1s told undor monthly potled 
prlwa and l e  not nonnrll rubjwl lo 

oonlaxt otoll am P rr beoeurr the majority 

conlriolurl rlw rwlrl I ont or 
Inonmenlr. rlr, ey rugseated thrl Ihr 
t 0 P u h h l h  mON rDD?ODdll& 10 I I b  
d e r  wnlreoli end &mino t  bdh em 
en oll vrluellon rirnderd. 

a le i r ia W8 n' u h t  i l t i i e t i o j e y  
mythy on Ihal YQUI whloh helahe war 
enlltld lo  t. Thr t i  rqulrtlone nflrol 
M M V ~  wi~i&nctt pnwr l l y  to rooepl 
arm'r I th wnhol p d ~ t  re vrlue, 
but then "7 e I wnoomlhnl oblbrllon on 
Ihr pad ol Ikr kun lo obtrln i U  to 
whloh the learn It mtllld a d r  IIr 
oonhcl, I! I1 frlla to take ruoh 

royal on the prkr whlah namibly 
wuld P IW bnn obtalnod In r d r n m  
wllh the oonlrrot, 

One lnduntry wmmenler r w a l e d  
ohe lng the lourlh rmnlnnm lo  n r d  
"the Y etew will o m  no addlllonrl 
royalty unlru orvnUl monlu am ' * 
norlvod" In clrrt of dlepulod 
paymenla. 
M M  Ruponm*The MM8 hre 

adopted lhle eu~Wd modlflclllon 18 
oonrlalml with 111 Intmt, Howovar, thtc 
provlrlon doem not permli I 1 w e e  to 

umhratr hrr fr l l rd l o  pny, In whole or 
wold pry iw myelllor w h i n  e 

Pn art or Ilmrly, tor r qurnllty of ~ I I .  
8ne ihtt nipondent owtealed thri 

nr tonnbh m W l W h  hM8 Will eareea 

MMS Rsiponir: Allhough the large 
mu orliy of oll la  mold under porlrd prlce 
bul I nllna, the dlvlrlon order, whloh rela 
lorth the dlvlrlon of proo~odr and l e  
rlpnid by 111 Interoil ownin, It 
oonaldand l o  oonilllutr the "oonlricl" 

lor Ihiiraeeamen~ 
Brvrrr l  modlflcrllona, many t e k h  

lor purpoaea or Ihera mguhllona. 

IIIU~ wllh lhe "prudent operrlor" 
OOnNpL W8W tti#p#led f O l l O W  

Two lndualry oommenten r 
daltilng Ihr n r t i  atnltnoo (9" ur ahell 
br barad on tho hlgheal doe r prudent 
oprrrlor can ncelve un &! er 111 wntraot") MMS R ~ p o n t r :  When a mrltrr la 
bocruro: (I) 11 counlermrnda the uee 01 btlng Irgrll conireled between d e  
lho ec~uol rocsada benchmark ryrlem 
ra1rbllahrd)ln tC&IOp [b] and (o)i end approprlrlr lqrl rollon, MM8'r pollcy 
(8) the nqulnmenl ofr lreeen 10 oblrln l a  no1 lo  nquln I an1 ofthe rmounl 
tho hbheal lheonlloil prlw, ~[erdlere 
of the 0011 Involved In oblalnlnn Ihrl noelvre 11, 111 ~umhritr hila 

Frd 

prrliea. en L! the Ioecse hem liken 

In dlipute unlll IRr" i oaer ictuelly 

prloe, mey wnlrrdlol the drnnfilon of 
"prudent openlor" found In tht drrh 
cor1 ngulrtlone at a 8  NI] and, 
Ih@don ,  b n o n i  **!It nlhOi O f  lh# 
mrrkrlplror and thr oourthouar end 
unfalrly pracludet the leraee hrn  

rxomln'Y One In uciry wmmanlrr 
rocommindad nvlrlng the perqrrph Io  
conform l o  the mrronnble value 
alrnderd o l  i ZD~IOI nanarrllv. Hen the 

round burlneat ludgmmnl." 

An Indlrn oommrnler r h o  a 
that the 1111 atntenoa ahould b x % d  
lo  mike explloll that Ihr hrnkm icy or r 
umheaer of oll ahould not penn!t i 

iaarr 10 wold 118 royalty prymint 

MM9 R u p o n w  Thr Mha8 bellever 
that the lawyr rlnrdy anoompertre 

d l n c ~  oppoaltlon to the matonable 
value altndrrdt ~ f p n ~ l ~ ~ i  tubetollona, oblbrllon. 
L u t  orurlw the p m p ~ d  Nlemrm to 
be wntrrdloloy, 
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a bankruptcy tltuation and mcognirer 
that the lcsace 81111 ha8 an obligetion to 
pay its royaltier 

Scction 208102[1j war pmpored nu 
paragraph (1). Comment8 w e n  received 
from three States and i l x  Indian 
reprcsentatlvea objecting to thr 
restrictive tennsleffect 01 thla 
pnragraph. In gener.1. the comment8 
pointed out that the mqulremenl to 
olitain valuation Information through 
Freedom of inforrnalion Act [FOIA) 
rcqucrtr would inhibit Indian Mbsh 
ullottces. and States from gaining aeCe88 
tu the information required to assum 
that valuations am properly determined. 
In pbrticular. 'The 8econd 8mtence of 
the proposed regdation a p ~ a ~  lo br  

cxcrcisc of departmental discration 
under FOlA to voluntarlly mlea8e 
nonpmprie!ary data to royalty ownen 
on a case.by.csse basis. The thlrd 
sentence appears to pmhibit Crib08 and 
sllottces Irnm requesting such 
Inlormation t hmqh  the BIA." It wa8 
gcncraily recommended that the 
parugrdph should be clarified lo  indlcate 
that all valuation information 8hould be 
available to States. Indian Tribes. and 
allottces without going thmug:r FOlA 
proccdurer. (Two Indian commenten 
offcred specific language that could be 
appended to the pnragraph to clarify It8 
intent regarding the sharing of 
infurmotion with authorized partlec.) 

hfhfS Response: The Intent of thh 
parngraph nus not la preclude acce88 
allowed by law. but rather to ensurn the 
lessee that disclosure of proprietary 
information Is in accordance wllh 
established pmcedurel. Them am 
rertrictions on providing certain type8 of 
informalion to persona outside the 
Dcpnrtincnt of the interior. and M M S  
milst act in accordance wlth those 
liniita!ions. States and Indienc with 
FOCRhfA delegations and cooperalive 
agrcemenls will have broader ecccss to 
information which othcmlsa could not 
b c  rclcawd. This sectlon l a  not Intendad 
lo h i 1  in any manner an lndian h o r  8 
riplit to obtain information dlrectiy from 
thc lcssor or from MMS to the extent 
pruvidcd in lease term8 or appllcabla 
i n w .  

S r o l a n  iUi 103 Point orrojdty 
sc//lrnrcrrt. 

T\cel\~c industry repra8cntaUve8 and 
twu States commented on this aection. 
l'hc two Stale commentan 
rccommended that 0 uW.103 bo 
slrenglhcned by defining itandardi lor 
cslablishing the point of royalty 
acttlcment and thereby rnlnlmlring 
pipeline lassas. Lea80 or unit boundaria8 
wcrc suggested 0 8  the polnt of myally 
settlcmcnt for onshom productlon, and 

S 4 4 W  a o ~ K l c A u o - n - t 4 * . l 2 )  

an  unlawful effort to p n c  P ude the 
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the entrance to the hat anahom faduty 
wa8 iuggerled for Oc8 pmductlon. 

MMSRespsmThere ngdatlonr 
pertaln to the valuation of oil and a n  
not concerned wlth the alterin for the 
point of royalty iettlemtnt The olnt of 
royalty iettlement t i  authorbad! hihiS 

loaaea and by ELM for &om F a d e d  
and lndlan Ieasec. 

Two lndu8try commenten addnased 
the clarity and htant of i mlm(a)[a~ 
One of these commenten polnted out 
that the refemnci to UI adjustment for 
diffemncea in urUty and quint& (tu& 
a8 tor brelc r e L e n t  and wator) wa8 
unclear. asking what adJu8tmentc would 
apply and how thean would be made. 
The othbu commentor mcommended 
deletlng the paragraph altogether 
becauae only the quantity and quaUty 
actually mearured at the 

computationi. 
MMS Responsm The pampph 

cannot be deleted becaure than am 
8ituatlonr. uoually onbhpm wham the 
m s s  p m e d e  acadng to a lessee a n  
based upon the quantity and uali of 

point of myalty rettlament npedfkd by 
ELM to be used in calculatln;l Federal or 
Indian royalty. usually at the tank 
battery on the lease. In thh rltuatlon, 
the quantity and quallty oritirla 
meaaumd at the lank battery on the 
lease muat be used to determine (he 
proper value, whlch, because tha 
quantity of oil at the contractual ialea 
polnt i s  less, will be greater than the 
Iessee'8 grot8 pmcaed8. 

Ten commenten from Induntry 
objected to the pmvlalon of f 20alaSfbI 
disallowing actual or thaomtlcal loasei  
between the polnt of royaltyrettlement 
and the actual dellvery polnt. They 
pointed out h a t  pipallne losse8 am an 
Integral part of transportation over 
which the lerseas/operaton have no 
control and thus ihould ba an allowable 
component of tranaportatlon deductlon8. 
They also polnted out that dlsallowance 
of lorsea l a  contrary to the concept of 
ecce tins p a r  proceed8 under armk 
long$ tranractlonr b a u u r r  the lelror'8 
myalty may be calculated on a dlffemnt 
baaia than what the lacsee 11 pald by the 
purchaaar. 

MMSRsrpflrmThe lasue addn88ed 
hem deal8 with volume and quallty 
mearummenla upon whlch royalty must 
be based. The lsaue of llne lo tae i  belng 
included an a com onsnt of 
tranaportatlon defuctlonr 11 addreraed 
In Iha iecllon of tha re 
wiih traniportatlon (1 
uw.105). 

operatlons otllcer lor Federal ocr; 

Int of royalty 
~sttlement should ba ue 2 for myalty 

oil at a polnt that la difSennt % 5 ;  an e 

F4701 . ~ . . . [  la321 ... ~7 
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One lndus cornmentar sogge8tsd 
that I2o(Llo9[ 3 1 ba drrifled regadnu 
load 011. and recommended that thr 
recUon ba modlfled to rpaclflca1ly 
Exclude load oil fmm royalty oblbatlon. 

MMSRssponrh.The detnnnlnetlon of 
whether load oil 18 conridend to be 

BUI and MMS OCS oparatloni 
psnonnel for outhorn md OCS \anisa. 

language wa8 added to adBtd8~ thla 

Secllon Padfol  !lhnrptaUon 
o l l o m ~ ~ l ~  

Comments on trantportation 
ellowanma that dld not mlate to any 
I eclna t ~ ~ t l o n  of the rapulatlonr  are J ardflrd In the Ganml iectlon of the 
all traniportatlon mgulatlom Although 
then w m  commenb on a wide varlety 
of rublecth thay h a w  been m u p a d  as 
follonr ~bpmductlon ah, vaudlty 
Issues, adequacy Inadequacy Issuea. 

Iasueh and lasuer mlatlng to the 
dafinition of tennu 

Ma commentem addreenad the 
I a s u e ~ w h e t h s r  MMS r h d d  allow 
lesseea to deduct all poit-productlon 
coats fmm royalty paymanta. 
Transportation aocta M ona 
pott-pmductlon mat MMS wi I not 
iuspond to that lasue agaln In lhI8 
recllon at It was fully addressed ln the 
dlscusslon of i 2Wi.l~[l). Momovsr. 
because the final d e i  provlde i n  
allowance for tranaportatlon coats, I t  1s 
unnecassrry to conaider whather such 
coati alao am to be constdared Uport- 
production cotti." 

Many commenten rddreaaed the 
valldity of a tmnrportatlon 

that MMS ihould not conaider 
bansportatlon allowancet aa valid 
deductlont frum royal computatlona, 

transportation is necessary for lease 
development or results ln a hlgher 
myalty. 

rtated that t~n8portetlon aUomncer 

n8pOCtiWlY. A8 Cud4 no 8 edn0 

i88Ur. 

Cost h8USh Roy8 ty-In-Khd (Rml 

Y Or 

allowancsa w WI atsoever and proposed 

or only con8ldOr iuch B a owancei If 

SIX State and ha Indlan mmmentm 

tranaportatlon m d b  in a hlgbar royalty 
value. SIX lndian and one State 
commenter stated that MMS r h d d  not 
p a n t  any tranaportatlon allowance8 
under any cinumstmcea 

One Indian mmmenter dated that tha 
mgulatlons ihould not ba allowed \o 
ohange the laam tenna. Aooordlng to 
this commenter, tho VanW ot 
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trmsportttion a~owinoet  lh la afftct i 
change l o  the laate lemh 
Two Indian commenten ilaled that 

MMS mutt t tkt Into amunt 11s 
mspontibility Io M b r t  and allollatt In 
preparlq the mgulatlont and rnutl 
delenlne the falmett and 
reatonablenett of t u  tr&nrportatlon 
allowancet. 

One industry commenter alated that  
the mason that MMS pan l t  illowances 
I s  bacauio certaln Interlor h a r d  of 
Land Appealt (IBLA] decltlont mqulmd 
that trantportatlon be contldemd when 
daterminlng pmducl value on whlch 
royalty It based. Anothe: lnduttry 
commsnter ttated that MMS should 
grant e (ransportallon allowance even If 

lease. If the t a l e t  contrect m u lnd  the 

Iransportlng the 01: to the oint of iala. 
MMS R e s p n m  On lhe%asis or 

decisions by the Interlor Board of Land 
Appeals (IBtA]. Sollctlor'i opinlcne, and 
udicial decisions. I t  hat been I ongatanding MMS policy to ant 

transportatlon a~towancea w K n  oil 18 
transported to a sales point off the lease. 
Furlhennore. the IDW hat ruled that 
transporiation allowancet mutt ba 
granted for Indian leesea. 

Therefom. the mgu 'f" allon8 belw adopted 
are conilstant with past prictlce and are 
consislent wllh the Secretary's 
responslbility to the Indians. The htMS 
believes that royalt should be fme of 
production and mar i eling coilt. 
llowaver. valuet may have to be 
adjusted for Iransportallon andlor 
processing In datermlnlngvtlur at the 
lease. 

The hfhlS agrees that the pmpoaed 
procedure for datennlnlng a 
transportation allowance placea a peat 
deal of rellance on the 011 industry. 
However. thin program wll l  be under 
continuous ravlaw and overs1 ht by 
MMS. There I s  nothlng In the a ne1 oil 
transportation allowance regulations 
that would change the t e n t  of any 
lndlan lease. The MMS believet that tha 
policy of granting transportation 
allowances it appmprlale and should 

!he p d U d  VdUO h d8\0ITIlhOb a\ U l S  

lessee to incur the expense o 9 

K ~ I P M ~ C ~ ~  co , zz mu 124 (1975). 

continue. 
Another Issue csntend amund the 

adequacy or Inadequacy of tho pmpoted 
oil transportation mgulationi In general. 
Some commentera believed that (ha 
regulations ere completely flawed while 
other8 poinied l o  tpeclflc lnttancet 
where changes should bo made to 
Im rove thelr apeclflo ipplicabllity. 

Ane industry commenter suggetted 
that MMS should ap rove the use of 

transportation cotth Another lnduitry 
commentar slated that the mgulitloni 

s b p m  ~ ~ I ~ x ~ ~ A u o - I ~ - I ~ ~ I s ~  

contract prlcet whi CR a n  net of 

01. 6% Na 168 I Monday Augutt 17, 1 

thould k nvlted to r l lz~nate the 
alleged blot a alntt fmntlst and doe 
water m a r  A e ahomcommends 
the rtmnatlon olthr m ~ l n ,  on 
trantportatlan allowancah Another 
Indutby commentm ttated that the 
mgultllona thould br modlfled to 
ambrace both tradltlonal and 
nontrtdltlond h ~ ~ p o r l a t l ~ ~  
urangementh 
Two Indutby commanten ttated that 

in thelrvliw the pmpoted mgulatlona 
tewe a t  a dltlncentlw for companlet to 
build and openle tru18portatlon 
fecilltleh One Induthy commentst 
ttated that tha 011 trintportatlon 
mgulttlona thould k nvl ted to aehlaw 
wrtaln byadop a m o n n t l d  

MhfS Iie8ponm: In msponti lo 
comments mcelved MMS hat chnngad 
the m 

ipeclfled p r l n  11 mducad by a 
transportallon factor the leatee doei not 
haw l o  report the tmnsportatlon factor 
as e transportallon allowinn. ?%a 
MMS alto mcognlrat that bmtportatlon 
cot11 for hntler and deepwater uait 
may be exlrrordlnarll hlgh and may 
exceed M) ercent of d e  value of oil. 

adopted a pmvltlon In the h a 1  
regulatlont l o  permlt the trantportatlon 
allowance to exceed the &&percent 
limltallon with a pmval from MM9. At  

traniportatlon allowanct authorlred by 
the regulallont may not txoted M) 
percent of the vt lui  of the oll at the 
polnt of tale on the ba th  of a telli 
arrangement. The MMS hac d a d d ~ t h a l  
pro-eppmval of al l  trantportatlon 
allowancei 11 not a cort-effectlva 
prowdura. n\a W-parcant thmhold 
marelyglver MMS the ablli to monltor 

cosis. wlll exceed that limit. 
The MMS mcelved a number of 

commentt m l s t l ~ ~  to trantportatlon 
allowancet for royalty-in-klnd 011. Qht 
Industry commenten itated that MMS 
ihould pant a baniportation allowancr 
for onshon myelty-In-klnd 011. Another 
Indusby commenter t etted that the 
mguletlona thould d e 3  ttatr that tha 
lactee It no1 nquhd lo  transport 
myalty.lnklnd 011 from thi Ieatr. 'Ihrer 
lnduilry commenten alated that thlt 
iubsectl011 was In oonfllct with tectlon 
m.8 of the pmpoted RIK regulatlonh 

MMS Rsa n m T h a  t w e t t l o n  Ihrl 

allowancr for onthon royalty-In-klnd 
oil wet not adopted becausi the 
onshon l e e a i  termt pmvlda lhat the In. 
klnd 011 Hill b i  made avrllablr to Ihi 
l r t tor  on the laate I t  no coat to Ihr 

and ma P " %  1tUo rppma 

arm's. ff" ength tltuatlont whVr the 
i t l on i  to ncognhi  that In 

Because o P &It concern MMS hat 

the ~eneral rule. K owever, the 

mom closel the tltuatlon w 1 em the 
allowance, r, tted on maionable actual 

MMS ihoul go grant I trantporlatlon 

1987 / Ropoasd Rulei 

Iateoc. n e  MMBbrl1nee lhal lhem It 
no need 10 atalr rxpllcllly thal the 
baser I t  not mqulmd to h n i p o r t  
&ON ~ i l ~ h - k h d  OIL Many O f  
Ihrti lttuea M I  bo addmtted In MMS't 
nvltlont to the RIK r q d r t l o n t  (Sea 62 
FR UOL January to, lOs7l. 

Another Itre dltcueeed by teveral 
commentin mncmnt the deflnltlon of 
lrrmt wed In the mgulatlont. Four 
mapondenta commented on the ute of 
the term "natonablt" l o  describe 
hantportatlon cotth One Slate 
wmmrnler nmmmended that the term 
"rattonable" war loo vague end should 
be defined. hi Industry commentart 
nrommended that the term 
"maonrbla" b. deleted. SIX 
commentm was eonamed about h e  
term %mote fmm the Isace." Two 
lndlan and hro State mtpoadentt 
commented that the hate  "remote 
from the l e m "  lhoufd be dehed. Two 
Induaby commenten ttated that the 
hrase "remote from the lease" should 

chanpd Io "tha f h t  avallable 
market' 
MMS Re+w~ve The term 

"raatonablr" I t  deflned by the Msrrlam- 
Websler New CoIlegiate Dictlonary u t  
"moderate. hlr." The MMS Intends that 
thlt tame deIlaltim apply In the 
determlnatlon of I tnntportatlon 
illowanci and Indudst the mqutmment 
that tht trantportatlon cott i  be 
necettary to market the 011. The MMS 
tgraei  that the phrair "remote from the 
Ieatt" cauted oonfutlon and hat 
mplaoed 11 wlth the p b t e  "off the 

nipondenla on i 20blM@). X ~ l a  
pmpoted mgulatlon ettabllshed a W 
percent llmlt on trantportatlon 
allowencer. 

Moil of the comments on this 
paragreph related to one malor topic. 
the Ilmltatlon of W percent on oil 
traniportatlon allowancet. Cornmenti 
wem also ncelved on the pm osal not 

lo rem Commmlt on thr &&percent 
allowanca Ittur were alto dlvlded 
between thoit oommenten who wanted 
lo  n t a l n  the Ilmlt and add addltlonal 
quallflcatlonh thoti who wanlad to 
nlte the llmlt and thoar who wanted l o  
lower tha IMt. 

Siventeen Indutry commenten 
tlaled that MMS should abollah the 60- 
ercent Ilmltetlon for one or mom of the P o l l o M  natontt If tha pmpoted limil 

I t  NlllnOd, the @XOOpllOn 10 the W- 
orcent Um(tatlon may not be exercised 

!resly enoqh: the &percent llmlt could 
Impoti  I torlout economlc detemnt to 
the ixplontlor md dewlopmen1 of 
fmntler u a a t  and could t e r n  at  a 

h 0 . "  
Thi h4hfS mcelved comments bum 93 

to allow myalty ptymentt to 1 e reduced 
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disincentive lo  the bulldlng 01 
transportailon syslems; the llmltnllon 
figure Is strictly arbltra and lolally 
unjust to the laseee/wor u ing lnterept 
owners: It would be a r a n  cam when an 
oil tranaporlation cost would come close 
to tho proposed W percent cap, much 
icsa exceed il: the roposed W-percent 
cup l a  n deviation from the slaled inlenl 
of h M S  lo bass royalty valunllon on 
"Rross pmcoadr." 

Twolve Industry commenten alated 
lhnt MMS should approva requerir for 
trnnsportation allowancer axcaeding tho 
50-percont llmltatlon upon submlsslon of 
ednquato documentallon by the lessee 
for the f o l i o w i ~  mason: 11 the actual 
cost of Iran8 ortallon can be maaonably 
/uatifled. It slould be permitted I I a  
leasee cRn adequately demonstrate lhnt 
a higher allowmce I s  In the boil lnlemsl 
of the lessor. 
One Indian commenler stated MMS 

should change the W-percent llmltatlon 
to a 20-percent llmltatlon becauie the 
50-porcant llmit Is  oxcesaively high. 

Twelve indue and one Stale 
commenler state 7 that MMS ahauld 
clarify the exception criteria which 
would allow traniportatlon allowances 
to oxceed the 60parcenl llmllatlon. The 
proposed "bcsi interest of the lessor" 
criteria wns descrlbad as vagus and 
unclear and could La Inlerprated to 
oxcluda all caser. Crlterla for appmval 
should allow a leesee to more 
objectively plan development of oil and 
gna prospecla. 

Eight induat nipondenti itated the1 
MMS ahould ayow lessee8 lo  carry 
forward lransporiallon costs othomlae 
allowable (except for tha M)-parcent 
limitation) from the currant year to 
subsequent yeart. Thls pmcedun 
should be applied lo all lransporiallon 
systems. but It would be aspeclally 
important In ihs frontier areas. 

Two Slate. one State/Trlbal 
association. and one industry 
commenler stated that MMS should 
retain the 50-percent llmltalion In the 
proposed regulations lor the followlng 
rensons: The limlt should apply in all 
ceser with no dlstinctlon made betwaen 
circumslances when Irmsporiallon Is a 
component of p d n  and where 
lrnnrportation costs are innursd 
directly by the lessee: the 50- ercent 

MMS should fmaly axemlse 111 authority 
to allow transportatlon costs In excess 
01 50 percent of the value of the leese 
product: the 60.pcrcant Ilmltatlon 
pmvldes Incentlve to keep coati under 
conlrol whlla allowing tome mllsffor 
legllirnnta hardihlp condllionr. 

One Industry respondent and one 
Slnle cammenler slated that royalty 
payments should not be reduced lo  rem. 

limit 1s acceptable as a wide P Ine but 

s a 4 9 9 9  oon(01xi~~ ~ u a - i ~ - i ~ ~ ~ ~ ~  
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The Slate wepondent commonled that It 
Ii a prlvlle e Io use publlo lands and It 
should n o h  poislble lo  take 
pmductlon from II royally-he. Two 
lnduslry mspondenla slated Ihal mydty 
payments should be allowed lo  o lo 

cases when miervolr malnlenance I s  a 
concam, 

decldrd mnanll  that the #). mnt 
rule. The transportailon allowance for 
oil 11 Ilmlbd to W percent 01 tha value 01 
the oil on tho basis of I i e l l h u  
arnengamanl. A Isnee maynquist. and 
MM9 may approve, a lraniporlallon 
allowanca In excess 01 W arcant I1 the 

l n c m d  wn waionrblh rolual, and 
necoirary. In no e w n t  homwr, can the 
transportallon allowance exceed 1m 
percent 01 the value at the OIL 
T h e  MM9 noelwd r total 01 iewn 

comments froto Induibv on I ?ORlMIcI 

zero tor maglnal pmductlon an d fa 

Ilmltatlon ihouldb, nlahad K h a  nnal 

MMS Re8ponrm The MM9 has 

Ierser demonih tas  chat IR a wslr 

retained In Iha nnal rule In tho eame 
lorn a i  propoeed. 
Sscllon rn t&$ Determlnotlon of 
t ~ n ~ p a r t d a n  a//awanm#, 
Thr MMS noelwd a eo ante  

Althowh then w e n  comments on a 
wide varlety of iubjeclh they havr bean 
p u p a d  under nlne lanuei is follows: 
icceptana of FSRC-appmwd trrlffe 
and mrm'e.length baniportallon 
len tmenth  oxcetrlw penally and 
mtmacllve appmvrli, W S ' i  approval 
of thu !raniportallon rllowancao. 
acceptance of tnniportallon reduced 
pdOeh statui of c m n t l y  rppmved 
nllowancas, mqulmd tiling every 12 
months, allowanca on nonroyalt - 
haring pr~ductlon, aUouUon oi' 
tnnspwtallon Wtlh m d  pr lod  tor 
tillng I propoiad rllocrllon method. 

1. Acce lance of FgRC-appmved 
tarifis mXarm's-length transportation 
m e m a n t t  ID an arryrale LndIcalor ot 

wmmenln on thaw wgulrl P ons. 

.. 
whlch nqulrei allocall~n of- riatonabla actual C o i h  
lranrportatlon WIII among all pmduclr 
transported. One commenlsr ttated thal that the 011 !ran8 ort8tlon aIbwance 

d a ~ o n i  tboupd for t n n i  rtaUon a U o m e o h  MMS 
ohould &ate cash on the batla of the U B ~  ofFZFGlo1 rppmwd tad 0 
relatlva-value rather than on Ihr hailr of and arm's-length hnaportatlon 
nrlatIve.voluma, Two Commmtem m e m e n l a  as an iccurate Indicator of 

Five lndurby commenlsn responded 

writtan to i u  port K 
recommended that coati aisoclaled wlth 
lhe bentportrflon of nomu rlty-brrrlng 

extant baniportallon tor certain 
nonmyalt baarlng mducts cannot be 
avoldrd. tra costs J o d d  be equally ea 
deductlble as thr 011 banrporlttlon. 
Four commsnlert recommended dsletlng 

producli [Le., water shod d br 
deducllble. I t  wai  a I IO  staled that to the 

masonable, actual costs. 
Two lndlan commaniert expressed 

rerloui wnmm about the valldlty of 
uslq arm't-longth wnhuts a i  an 
lndlcalor of value. One Indian 
commentar elated thal arm's-length 
oontncls am no1 a bona ndr lndlcalor 
of maronable, actual coits. Another 
Indlsn commsnler exprosrod doubt that 

tho reauirement that lrans~ortailon there can mvnn bo an arm'i-lennth 
camti kutt br  allocitad among a11 

roducti for onr or mom of Iha 
!allowing masons: AllocaUon would be 
a labor-Intensive pmcssi and an 

7 oneroui burden lnnlcled upon report1 
ircles; allowtlon would bo Impricllce 

L u i e  in many instances vol ;~ne i  am 
not avallable: and It  would mqulm 
11 nillcant additional effort IC complete 
a~dltlonal Fomi MMS-4110. 
MMS Rerponre: The MMS has 

conildend the commtnts regarding 
rllocatIng m ~ t i  on tho bas18 ofnlatlvr. 
value. T h e  MM3 doer not agree wlth thr 
pmpoial that nonmyalty-bearlng 
iubslsncei nhould h a w  a tnn i  ortalion 

allocation of traniportatlon coit i  In 
iltuatloni when  mom than one product 
18 involved could bo burdentorn*. 
Howtvtr, It 11 W a  axptrlence thal 
the rllwetlon rqulremanl would not ba 
dlfficull In most Inilancbr Amrdlngly. 
MM9 hai  retained the cost allocation on 
the bast8 of ml~tlvr-volwne In the 
mgulallono. SMtlon ~ l M [ d )  has been 

allowance. The MMs I s  a w a n  s, i t  the 

contract bahvaan companles lntha oil 
Indutt~y. Ona Indian commenlar itated 
that arm's-length contncts thould not 
be accepted unle i i  a thorough snalysls 
of Iemiar/punhaser rmllatlons 11 
undertaken. Another lndien mi  ondent 
expreised conslderable doubt &I the 
crlterla used b MM9 would asiure that 

any &van cnir. An lndlan commenler 
alia itatad thal MMS ohould establlih 
appmprlale crlteda I o  determine thc 
iccureey and nrsonrblsnes8 01 
allowmcaa nant rd  undrr arm's.lennth 

an srm's-leng Ix contract Is present in 

- 
and non-ads-length oontract 
altuattonh 

hfMSRerponra.Tha W S  cumntly 
usei FKRC.appmwd tarlffi and arm'i. 
Iewth bans ortallon agmemenb as an 
accurate In di calor ofrwaton8bIe. actual 
mala. Homvlr, far non-arm's-longth 
and n o a n t n c t  ellutUonh Mh4.9 
pnanl wIU parmlt only hr 

the le r i ee  as the allowanca. MMS In  
mating r IInIled rxFspUon to this 

masona 'r; la actual expentes Incurred by 



policy, dltcutted below. in mgud lo  ' m.losP* 1. The u l lowana  of a 
1rtniport.llon doductlon for a raporthq 
period not cowred by a Form MMS- 
ma OiITnnrportatlon AUowana 
Report. 

tnduttn mrpondenb 81alln.g that the 
The MM9 mslved  mtpontet fmm 1 4  

ditallowance of a trantportklon 
deducllon for t mporllng pedod not 
covered by a Form MMS-UIO 11 an 
excesiive penalty for what they 
contlder lo be a mlnor lnfractlon of the 
rulet. ' f i e  polnl HLI alto made that tho 
l e t i e e  d w t  not d w a p  haw lhr data lo 
llmaly nle a Form MMS-i110 h f o n  thr 
Form h M S 4 Q l 4  It Ned. Howewr, one 
Slate commenler a p e d  wtth the 
pmpased ngulrllon dltallowing the 
deductlon lor any p d o d  ln whlch lht 
Farm MMS-4110 wan no1 mcalved. 

Fourtsen lnduttry commenten 
retponded on thh p m p p b  a l a t l q  that 
ihe mfllatloni lhould hw a pmvltlon 
aliowina relmactivr kuuportatlon 
deductions. The general conrentus waa 
that a leases dost not rlwayr have h e  
delallt on lrensportatlon worked out 
brfore pmductlon bsainr. and 
tomellmer I1 It nocattary 10 go back and 
revise data related lo an allowance d m  
agreemenls a n  niched  because of the 
faat changing natura of m n l  oil and 
gar markslr 

MMSReai~onae:The MMS contldemd 
Ihe commen~s on ratmacUva mouaitr 
and has revised the iegdat ion~  
i 206105 l a l l l l  and (bl(1I. IO allow . .. . . .. . 
lesseei  lo  mqueti lreniportatlon 
allowances nlmaclively for r pedod of 
not mom lhan S montht. Ruluant IO 
4 206.l~(dI.  111 le i tee  lakir a 
deduction without cam lylw wtlh the 
regulalions. Intenst o n b  mutt be paid 
until the dale that a proprlate forma am 

required to repay the amount of any 
dsduc:ion dlrallowed owlw IO Ihe 
llmlletion on relmecllvlty. 

3. M o r  MhiS eppmvel of 
trannporlalion allowancee. 

SIX Industry ns  ondentt expntsed 
appmval 01  he oehmp~emenllnp 
pmcodun in the tmniportttlon 
allowance mgulatlona. Thh was 

3' rcgardsd as a method ofmlle 
consldsrable admlnl th t lw b en on 
both Indui? and MM9. One Indlan 
commenler I tqmed with the tell- 
implementing natura of lhr mpulallont 
becausa I1 wat regarded no r method of 
establirhlng the ~ p o r c e n t  limltatlon at 
a noor far trans ortttlon illowincer 

One S I ~ I ~  en ione  Indian commenler 
staled that MMS thould pn-a pmve a11 
Iransportatlon allowanmt an B should 
pmvlde eppmvrl only on r rhowing of 
necetalty lo  promote dewlopmenl or r 

s-ww rn~y~~ie~vo-n-~r~.~~) 

filed. However, Iha P e t i e e  wlll be 
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tho- that r hlgha ralua cotJd k 
oblalned for the oll a1 a polnl of tala 
away Inn lhr lease. !I wt a100 tlalad 
h a t  nelthtr the MhtS nor lhr 8tato and 
Indian Mbet barr the N~OUICII to 
audit all Irarrt and Uthrta allowanat 
am not monllond "up front" they wU 
nrwr k rudlld 

delormlned lhal It  It not necettary lo  
pmrppmvr a11 binrportatloa 
allowancar. The MMS will monllor and 
N V ~ W  tnmportatloa Illowancat for 
regulrlo a m p l l m m  and 
n t o o n t 8 m r u  ~hbulh~r. rnwt 
aUowanm under f zoalm [a) md F) 
do not n q u l n  pdor MM9 a p p d  

4. Accaplrncr of buuporlatlon- 

91h' mducod p d ~ t  wilhoul rrqul 

lrnglh and non-um'c-lrngtb tlturllonr. 
8Jx lndurt~y commenten nrpondsd 

thtl MM9 lhould accrpt lrantportatlon- 

Tlh' 
reduNd print withouc r q  

length and n o m ' c - l e  tltuatlool. 
Thlt policy was P 
the ~ d t n i n i t t m t l S Z m Y n % ~  
and MM9. H o m w .  ma wmmmtu 
dlaqrwd with lhla pmpod brcrurr 11 
wet regarded at a potentltl Itchnlque lo  
exceed b e  60-percint Ilmllition 

MMS Reaponre.' Thr MhtS bat  

n i l n D o r ~ o r m m t m l o r r b o  

n i k  or~m A ~ M S - ~ I I ~  tor bo ~ m * +  

illowad to &ntlnur mtll they termlneta. 
iubject lo audit. 

A Should hM8 NqdN Ihu fill of 

&van lndutm commenten ahled 
that then 18 no buren1 IO MMS in 
iubmltkg I form that dupllcalst 
lnformrlion on fila when a change has 
no1 occurred.Two lnduiby commanlern 
niponded that lhen I t  no appamnl 
maton for MM9 mqulrkq the filing of 
Form MMs-cllO awry il monlhr. 

M M S R m  m-Tha MhtS nquimi 

annual b ~ o h  for uar in mordioring ~ 0 t h  
and wlumr auodahd with a mulll- 
mllllon dollar tmntporlatlon allowance 
program 'Ibr npulallon I t  behq 
adopted a8 pmpoted. 

?. S b d d  MMS allow transportation 
allowanma for mductlon whlch It no1 

Onr induiky commonlor 
m m n d e d  that r tnnsportation 
dlomnm &odd lndudr wtta 
atiodated wlh moving water because 
tome water I t  nlrlned ln pipllne all. 
Another Induthy nipondent 
mommrnded ddrtloa d tbe latt 
eontenat of f =lo5 (a)@) and @)P) 
whlch pmhlbil dltallowancei for 
bantportlne leate pmductlon whlch I8 

Form MMB.(IIO @vary 1I months 4 

tho Nlry of $" ormhU.4S-4110 on an 

myally bra- 1 

pmvision of lhi regulation. One 
com.enter italed that nelthar hduttry 
nor MMS could admlnltta truckin8 rats 
trantportatlan allowancei on the bails 
of lease-by-lease and, therefom, MMS 
will pmbably be forcad 10 accrpl 
trrniporlatlon-mdund valuer w b t n  
tru* I, Involved 

(hate comments and dstermlned that 
1 zob1~6[a)(6) of the final rule thould 
pmvlde thal trans ortatlon facton 

be consldemd a i  nducliont In value 

not m y a l t y b e ~ - .  
MMS Rerponm It bat never h e n  

MMs't poll to permlt transportation 

myalty berrlng. Hlttodcally, MMS't 
pollcy and p n c t l a  bat bean to llmll 
tnntportitlon ~UOWUXO deductlont 
only IO the m y a l l y - b e e  portlsn of 
hatr pmduotion hntported.  

a Alloertlon of a cot1 rpplluble lo  
mom than one product. 

Two industry commenten staled that 

burdaniome admlnlstratlve lank. but If 

illowancan 7 or pmductlon whlch It not 

MMS Rerpnre.' The MM3 mnddend  

tpecined in arm'i- P ength contracli am to allocation of costt pmtentt a 

rathtr than b t n t  ortallon tllowtncri. 
Tht UDO of Form b 4 1 l O f o r  the 
transportallon h c t o n  is not nqulnd. 

6. Should m n l  approved 
lranaportatlon allowancst nmaln ln 
effec1 unUl they e x p h ?  

Two Industry commentem responded 
lhal It would be aQllnlihtlvsly aa t lu  
If tho mpulitlont would rllow I Cumnt 
r p p m d  tnntportatlon allowana to 
nmaln ln effect until I1 ixplnr. Sewn 
Induatry mmmrntrn alated lhrt lhr 
trantportallon rUowmcr reported on 
Form MM9-4110 rhould conUnua unUI 
the rppllctbla c o n h c t  or rate 
lerminalet or 11 modintd or amended. 

theta commtnlt and hat ~ v l t r d  the 
mgulatlont at f Z08.108 [c)[l)[v] and 
[c  [l)[v) to provide that tmntportrtlon 

MhfSR8aponn*Tbi MMS contldered 

a1 1 o w n a t  in efts! rt the tlmr theta 

diocttlon of cot la  18 dermrd necsatary. 
It thould br rllocaltd on lha bath 01 
mlatlw valua nlhrr than on the b a t h  of 
mlatlvs vol*me. One Industry 
commentti tuggrited MMS rovide an 
alternitlvr allocatlon pmce f urn for 
DihJatlOM Whlch would m uin 1 
r ~ l a n c a  tmm  ha propote% allocation 
method, 

One 81rta commontar a m t t e d  that 
MhtS pmvldr d d a n a  on what wlll be 
l rcapt rb la  mrlhod of allocation in 
tltuatloru lhrl lnvolw tho 
l n n t  ortallon 01 both :ittout and 
llqul~pmductt. One lnduttry 
commenter auggerted lhat the ~ l e o  
could be M u  enhanced by allowing 
for lhi rdoptlon of an rlloulion 
p m c a d w  conlalntd In a dlffemnl 
rrm'c-length t r u ~ ~  atlon contract 
w h e n  rlmilu con r tlonr and productr 





leuese for be!q mbb td mmplrte 
Form h i M ! U l l O  prla to the Fonn 
-2Ol4 deidUnr and that 
thm I* n o d  to Mcal d cmrmuy 
r p  mtnddomwarhmotha 
~ n L r y c o m m e n t m m e p e l t ~ ~ h r t  
mbmithlofFormMMS-I110b.&ca 
thr ba0L 0f.r-Onbh pumult In 
mnbsct chlngeh 

AfhlSSRssponrs?heh4MShU 
remtuidamd the & rqdmmeut 
that rou lddm the 
auowana for Lm%* 
no Form M M s - I I l O  w u  Bkb Pummnt 
to I Kalm(bX1) of tbt IiMI mla 1 
l e i i a  may d a h  I tnnr 
r l l o w M a  r e b C t l d y  a a prlod of 3 
month fmm tha &(I day of the mcmth 
that the Form hihIS-4110 la Bled 
Homvrr. If the lann har hka~ an 
allowlam balm th Iomr It must 
pay Inlam1 Rum th dowum 
wli hkaIrmtll th. h ll Bled'Ih. 

~lw be md to np.y 
the imount of m y  d m m  whlcb lo 
d l d o w e d  o* to the smonlh 
Ilnllatlon on m b c t l v l t y  *. Bn 
I XalWdl. Tbe& tonhh d 
m n t  a l l o w ~ c w  In affect una th9 
exph was mnoldamd and It mi 
decided that appmvad dowancw In 
effect on the d f e d h  dah dlhan mlaa 
will ba d o d  toamttmmlnatfsd 
Unlil they expire. see 1s zW.l~C][ l) [V) 
and ~ I ~ [ c ) [ z ) [ v ~  

on Form h i M ! U l l O  k d o w d  to 
Incmaie over Ibe prlor parlob K 
juilifiad? 

One lnduitry wmmmter mquertcd 
lhlt the eitlmated nte ba allowed to 
Incmaia over tba prlor perlod 
justified Thlr reupondent dio 
recommended that the Lnttlal ~ O W M W  
be effecUva for r perlod grarter or l e i i a r  
then tho 12 month to allow Industry to 
convert l o  ca1end.r-you rsportllu. Thli 
would eaia the addnlobstlvr burdsn 
Another Industry commsnta queitloned 
the c ~ i l  sffectlvensao oftha hm+tep 
aubniailon of eitlmaler and mmct lonr  
Thla mmmenlar mmmmended that any 
adjuibnent plur or nlnm ba made 
pmspectively only. 

MMSRarponrr I h a  recommmdstlon 
I O  allow ln Wcimlled nl8 lo InCrmH 
over the actual nh for tha prla parlob 
if JuiLIAd hac bwn addmuad In tho 
f i a l  rsgulstlonr Purruant to 
8 Xal~c l [2) [ iU) .  the Ieiim may IUE 

praviouo yaU'i rchaal If the l e u a  
bellavm It Ir appmpdita w h ~  
iubmllffng Form hiM!UllQ 'Ibe 
rewmmmdatlon to adjust the Mtld 
reportlnll parlod to d o w  In& 
mnvarttordandu u b d i  a i  

h Should Iha ntlrmled nta reported 

e i k l a t e  O I  1- lhM thE 

%* 
baen wniidamd and r r reaplatlom at 

-999 m 7 x o ( X 1 M u o J 7 - 1 4 ~ 7 )  



mommended eithu th8 a m  =vu 
Trraiury Biy nla Kmea 160 pmnt a 
the prime ntr pltu 6 perwut u 
pnpored by the OU Valuation rad C . 8  
Valuation R n e l s  nape&&. One 
iiduslry respodenl rscoauuanded the 
prime rate p l w  7 panan?. hochat  
induaby mapandbat Moodg'r 
2Oyear 8.1 n t e  plu8 9 psrosnt rr an 
equitable rate of nhvn One lndtutq 
commenter p ~ f e r m d  the 7hs.rm-y Bill 
rate t h e 8  1Y) panant UMMSBxsr the 
;ate at the h e  0fLnlti.l Inmhnmt a 
the prime rste plus S pecan1 UMMS 
redetermlnu the rata p u l y .  Another 
induaby mpondml mgsat.d r 2, 
percent p e t u  nte dnlmn One 
industry ~ ~ ~ ~ ~ t ~ ~ t e d t h d  i 
riskcomponent ofEromSto7pohb 
above the Aaa ntr k a d o p t d  
T w o  hdustty wmna~tus stated Uut 

the l i d t i l i on  on the nte of nhm 
aerves as rn aconnmlc dialncsntiw for 
lerrrrs IO Invest In htghW: raahua 

industry mpondmh mmmbabd that a 
learn afW~tU.td with cba Ptpstta. d d  
be at i dhdvantag. nuder the proposed 
ratc of mhm bsaluc It d d  001 La 
compelitiw r i c h  other prodnun 
deducting r h m p o r t a K o a  ~ O W M C C  
that indudes W factors. 

MMS Response; The MMS has 
examined sevanl optiona relaw to 
nte  of return mnd d d d e d  Ib.t a ntr of 
return should be d w l y  Urodalsd nich 
the coil ot money neestury to wruhuct 
transportalion frdUUer The MMS ha8 
examlncd Ihe use of the corporate bond 
rate very urefully and har concluded 
that ruch ntn am rsprmantnlfsl of the 
loan rater on s u m  ofmoney 
comparable to that expected for the 
conafruclion of ~aruportslioo fndliUer. 

There I* 00 doobt Uut rb.n am .oms 
very b@ rirkr hvolwd r l th  rome oll 
and gas venhun. N C ~  i s  wildcat 
dnlling. However. Ihe tlrk assodated 
wih b d d i q  and develop e pipeha 
to move oil that bas rha+%n 
discovered i s  a m u d  dIUarent rlrk Tbe 
risk of default (fiiaadal rlskllr 
conridered Ln corporate bond ntm 
Considering the ri.b dated to 
transpotlation ryrt.m* a ntr of return 
that i s  bared 00 M rpplicable mrpomtr 
bond rate would be rpproprlat~ for 
transportallon sy.1emr 

T h e  MMS bar conridand che pdmr 
rate. h e  rtme nle lw S polnb. one 

Tmerury BU rale. theMoody'8 bond 
rate. and Standard md b r ' r  bond rata 
T%e rate ofrehnn d b y  FERC mi not 
m n s i d d  because MMS doe# wI 
believe that ths FFXC8 obhgatloru In 
developing tarlth m d  tham o f W  In 
develophq tranrpor(.tIon ~ O W M M  

s-op(95-3 m7&TM~tMuo-c7-l4.*39) 

8Ucb 88 the bGUUSr MU. lhrn 

and one- R a l l  times 1% a e v a m  myeu 









3. Sections 2021~0. m21m. m2102 
and 2Mlm under Subpart C M 
removed. 

Subpart 0 M 2021m ~ 2 D T 1 1 1 )  
1-1 

under Subpar( Dare radeslgnated as 
new f 2mtmunderSubpar tCmd 
I 5  ZlXi3 and 20252 under Subpart a 
respaively.  and Sllbput D ia reserved. 

4. In Subpart R add ncw 20251 and 
revise 8 f 2[3252 m d  mt53 (formedy 
D f 202152 and 202151. respectively] to 
read u fotlolrr 
slaprrrJ-a.QIndoQ-, 
&nud 

scc 
z2.51 smpdddinitiav 
z3zsl RoyJliu 
2mJJ Minim~mppIly. 

sbptrle--or, o.*.ndsuMa, 
Gelmrd 
Pzo2sl sc4Immd.J.rhmm 

[SI This p u t  is applicable to Federal 
and Indian Fribal and allotted) oil and 
gas leasea [except leasea on tbe Osage 
Indian Reservation Osage Coanty, 
Oklahoma) and OCS sulfur leases. 
Ib) T h e  definitiuns in Subparts C D. 

and I of Par( 208 of this XtIe an 
applicable to Subparta C D. and I of 
this part. 
Paou2 Rorvar 

[a) Royalties no oU. ea. m d  OCS 
sulfur shall bc at the royalty rate 
specified in the lease. d n s  the 
Seuetarv. ounumt to the omviaionr of 

Sections 2DT150.202151 and 202152 

the appll'dble mineral Iea;ln&! lawa 
reduces. or in the caw of OCS leases 
reduces or eliminates. U s  myalty rate or 
net profit share set forth in the lease. 
(b) For purposes of thia Subpart. the 

u w  of the term '7oyalTyliea)" include. 
the term *'net profit ahare[s)". 

P ? a u  -m. 
For leases that provide for minimum 

royalty paymentr. the lessee ahall pay 
the minimum royalty ea apeciIied in the 
lease. 

of the agremml nonathelarr h m b i n t  
to the royalty pa,ment md r r p o r t ~  
mqdmmeulr of thi. ntle. I b e  vdue for 
royalty pmpmea m'tbat prcdnction nill 
be detemtaed 0 a- witb Part 
ZW. la wplyin? the rrpnLammb of Part 
28. the dram tlnncea involved in the 
actual dlrporitim of the pornon of the 
D ~ C ~ U C ~ ~ O O  to rrhi& lhe lraee m a  
entilled but dld not lake shall be 
mwidered as mntmUln&! io arriving at 
lhe value for royally purposes of that 
PortfaD u uth.panon aaoany Hu3n.y 

-999 ~ M M t 4 - A U O d 7 - I 4 ~ ~ 2 1 )  

FUMM.. .II~~Z~,BO~B~ 



IimedtintprodudonMonlamd 
olbsr coolldcntias incidiq ths forrm 
of conrideratlon idmtieed in thi. 
paragraph to widchi L.rc la 
n m t n w  or legany entitled bot 
rrhichit doer wt Relr to CDueCtthmpsh 
reasonable efforts are a h  par( of groaa 
prarrdr 

lndisn dottee" meam any Indim f a  
landor ln h t a u t h l a d l a b e l d  

in trort by the United stata or Wbo 
bold, title mbject to Federal mtriction 
a @ h t  dmation 

lndisn T&" m e m  any Indian 
T r i i  band nation. ptlebla community. 
rancheria colony. or other group of 
Indians for whlch m y  land or intereat in 
land L held in trust by the United Statea 
or rhich in mbjd l o  Federal msbiaon 
asdnaiaE54ati5L 

r ime .mneemmt joint venture, or 
other agrement tuned or approved by 
the United S t a b  under a mineral 
ludq law that anthorizn exploration 
for. dsvalopmmt or exlractioa o t  or 
remod of lcaw pr0dn-r the land 
area d by that anthmizatios 
-la&bl,h- 

z e a a ~ " ~ m y k u e d  
m i n d i  attributable ta orlghaw 

zeaa" mcana my omtrsn pmfit- 
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fmm or Jlmtedto Outrstkdhmnial 
Shell. mhm F e d a d  a IXUBIII )eaar. 

"Lessee" m e w  any p a ~ n  to whom 
the United States. m IndimTrlbk or m 
Indian allolteu ima hue, .nd any 
penon & o h  bsenan@ed .I! 
obligation to make royalty or Ocba 
payments requlnd by the lease. "a 
includes any pmon d o  has m interest 
in a lease as well as m opuator or 
payor who haw in tau t  in tbe *uc 
but who har anaumed the royalty 
payment responsibility 

"Likequality lea= producb" meam 
lease product. which h~ dmeu 
chemicnl. p h p i a l  and legal 
characteristicr. 

"Load oil' mearu any oll which b s  
been uaed m t h m p d  to cbaopenlion 
of oil or gas 4 for rnllborr 
stimulation wallover, c h d d  
treatment. or production purpose& It 
does not indude oil d i t  the mrface 
to place lease prodnctlm In muhtab ie  
wnditiou 

'Marlretahle mndltion" meam learn 
pmduct. which ara ruRIdenlly fm from 
impurities and OulaWiBe  in a mndition 
that they wiU be amptbaby a 
purchaser under a lala mnlnct Qpial 
for the field or m a .  

lhbi7nmamormtofmrmal~ty lbat 
the lessee must pay as spedfied in the 
lease or in applicable leasing 
rey la l lau .  

'Net-back method" [or wo&-b.ck 
method) meam a method forulculating 
market value of oll at the Isaae when 
value cannot be calculated on the hash 
of oil of comparable value. Under thia 
metbod mat8 of tnnrpol(.ticms 
p-or-=fa-+W=- 
deduned from tbe dtimta promcda 
received for the oil and any exhctd .  
processed or maouiactuted producta lo 
ahcertain value at the la 

"Net profit a h a n "  [for applicable 
Federal and Iodian lessen) means the 
specified share of the net profit bum 
production of oil and gas as provided in 
the agrement. 

h y d m r b o n a  that airted in the Iiquid 
phase in natural underground reservoin 
and r e m a b  U q d d  at ahmphcr ic  
pressure after pauing tlnwgh d a c e  
separating facilities and b &ted or 
used as such. Condenate recovered in 
lease separators or field facilities is 
considered to be oil Forpoq~mea of 
royalty valuation. the t a m  tar d s  is 
defined sepmtely fmm Oa 

"Oil rhale" menna a kerogen [Le., 
fossilired lnsoluhle. agsnlc  materid) 
bearing rock SepantiOn 01 kerogen 
from oil shale may lake plam in sib or 
in surface relor(r by v d o l ~  promse8. 

m959 ~ l 4 - . 4 ~ - l 4 ~ W  

"MMmum royally" meatu Cb.1 

"Oil' means a mixtmc of 
F = f h  

Tar MD&" meam any comolidated 

to ChL d o a  *u appliabb 
aIlmupecrddambedporauttoihL 
=bfi 

[2 ) [ i ]  For any Indlaa leaam which 
pmolde that the 8scralrry may rmuidn 
he htghnt pice p.id or o l f d  for w 
rmjor poruon ImaW portlml in 
determining value for royalty pmpaa* 
If data ara evsllable to mmpllte nulor 
portion. MMS rul rbcrr pct icabk 
m m v  the vdne detmmioal in 
aaxrrdanca mith this actioa with cba 
rna!or porh'oa fie value to be Cucd In 
delermlning the value for royalty 
pwpo8es rbrll be tha higher of Ibm 
two d u e s  d m a  MMS dctnminer th.1 
'he d u e  for royalty pmposea 
de(ermlned in a- with chs Other 
pmpi.ionrdthi. +ctlmlbcbahi$lut 
-blemyaltydne. 

(U) Pol Pw-= ofthi. parasnpa 
major portion meam the high& prim 
paid or offend et the time of production 
for the -)or portion of oll pmductioo 
fmm Lhe m e  field. Th maior 
win be caldated * IikeqWHIy dl 
sold from the same field (or. Uo-ry 
to obtain a rearonable .ample. fmm the 
same area) for each mooch. M such oil 
prodUcIion rIIl be a m y d  ffumhigbat 
prim to lowest price [at the bottom). The 
major portion i s  that price at which 50 
peromt volume) p l ~  1 barn1 oftbc 
oil 
(b](1) ?%e value of oil which b wld 

pursuant to an arm'clength coohad 
ahall be the grora pmatdr iccmSng lo 
the k. The value which the leaace 
report. for royalty purporn is m b j a  to 
rnonltoring. rwlm. and audit. in 
wnductlng these & m a  and aodll8. 
MMS will determine whether the 
mnlrazl d & a  tbe told mnddmtia, 
a a o & t a ~ ~ f d e i k d k d J y a  
i n k t l y  from the buyer to Ibe reller for 
the oil. or whether then  may be facton 
which would cam the matract not lo  
be arm'elmgth The MMS may direct a 
lessee to pay royalty h a d  upon a 
different value if it determinee that the 
lessee'a reported value i s  inconsistent 
with the requirements of these 
rrsuk- 
certdy that its arm'.-length m n h c t  
pmvisiau include all of the 
coprideratio0 to be paid by the brrya 
for the oil 

[c) The value of ail production (mm 
ieaaes ab jec t  to lhir d o n  which b 
not wid purruu~l to an m'clcqtb 
mt-act ahall be b e  n a a a u b l e  value 
detumined in acconlurca with tbe fmc 
applicable of tbe following paragraphs 
[I) The leasee's mntrmponneoua 

poated pricen or oll .ales amhct p r i m  
d in arm'dcqtb trannctlop~ for 
p & ~ e t  or rala of sisilicant 

r-  be b o c t m  b m u  

(2) Thc MMS mag require a L.rc to 
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quantities of like-quality oil in the same
field or area; if the lessee makes arm’s-
length purchases or sales at different
postings or prices, then the volume-
weighted average price for the
purchases or sales for the production
month reported on Form MMS-2014 will
be used;

(2) The arithmetic average of
contemporaneous posted prices used in
arm’s-length transactions by persons
other than the lessee for purchases or
sales of significant quantities of like-
quality oil in the same field or area;

(3) The arithmetic average of other
contemporaneous arm’s-length contract
prices for purchases or sales of
significant quantities of like-quality oil
in the same area or nearby areas;

(4) Prices received for arm’s-length
spot sales of significant quantities of
like-quality oil from the same field or
area, and other relevant matters,
including information submitted by the
lessee concerning circumstances unique
to a particular lease operation or the
saleability of certain types of oil;

(5) If an appropriate value cannot be
determined using paragraphs (c)(1)
through (4), a net-back method or any
other reasonable method to determine
value may be used; and

(6) For purposes of this subsection, the
term lessee includes the lessee’s
designated purchasing agent, and the
term contemporaneous means postings
or contract prices in effect at the time
the royalty obligation is incurred.

(d) Any Federal or Indian lessee will
make available upon request to the
authorized MMS, State, or Indian
representatives, or to the Office of the
Inspector General of the Department of
the Interior, the General Accounting
Office or other persons authorized to
receive such information, arm’s-length
sales and volume data for like-quality
production sold, purchased or otherwise
obtained by the lessee from the field or
area or from nearby fields or areas.

(e)(l) Where the value is determined
pursuant to paragraph (c) of this section,
the lessee shall retain all data relevant
to the determination of royalty value.
Such data shall be subject to review and
audit, and MMS will direct a lessee to
use a different value if it determines that
the reported value is inconsistent with
the requirements of these regulations.

(2) A lessee shall notify MMS if it has
determined value pursuant to
§ 206.102(c)(4) or (5). The notification
shall be by letter to the MMS Associate
Director for Royalty Management or
his/her designee. The letter shall
identify the valuation method to be used
and contain a brief description of the
procedure to be followed. The
notification required by this section is a

one-time notification due no later than
the month the lessee first reports
royalties on a Form MMS-2014 using a
valuation method authorized by
§ 206.102(c) (4) or (5) and each time
there is a change from one to the other
of these two methods.

(f) If MMS determines that a lessee
has not properly determined value, the
lessee shall pay the difference, if any,
between royalty payments made based
upon the value it has used and the
royalty payments that are due based
upon the value established by MMS.
The lessee shall also pay interest
computed pursuant to 30 CFR 218.54. If
the lessee is entitled to a credit, MMS
will provide instructions for the taking
of that credit.

(g) The lessee may request a value
determination from MMS. In that event,
the lessee shall propose to MMS a value
determination method and may use that
value for royalty payment purposes until
MMS issues a value determination. The
lessee shall submit all available data
relevant to its proposal. MMS shall
expeditiously determine the value based
upon the lessee’s proposal and any
additional information MMS deems
necessary. That determination shall
remain effective for the period stated
therein. After MMS issues its
determination, the lessee shall make the
adjustments in accordance with
paragraph (f) of this section.

(h) Notwithstanding any other
provision of this section, under no
circumstances shall the value for royalty
purposes be less than the gross proceeds
accruing to the lessee for lease
production, less applicable allowances
determined pursuant to this subpart.

(i)(l) The lessee is required to place
oil in marketable condition at no cost to
the Federal Government or Indian lessor
unless otherwise provided in the lease
agreement or this section. Where the
value established pursuant to this
section is determined by a lessee's gross
proceeds, that value shall be increased
to the extent that the gross proceeds
have been reduced because the
purchaser, or any other person, is
providing certain services the cost of
which ordinarily is the responsibility of
the lessee to place the oil in marketable
condition.

(2) If the lessee incurs extraordinary
costs for the gathering, desulfurization
or storage of oil from frontier or deep
water areas and those costs relate to
unusual or unconventional operations, it
may apply to MMS for an allowance.
Such an allowance maybe granted only
if:

(i) The costs are associated with
leases located north of the Arctic Circle,
or the costs are associated with offshore

leases located in water depths in excess
of 400 meters; and

(ii) The lessee can demonstrate that
the costs are, by reference to standard
industry conditions and practice,
extraordinary, unusual, or
unconventional.

(3) The MMS shall determine the
amount of the extraordinary cost
allowance which shall remain in effect
for the period specified in the approval,
not to exceed 1 year. To retain the
authority to deduct the allowance, the
lessee must report the deduction to
MMS at the end of the approval period,
and annually thereafter, in a form and
manner prescribed by MMS. MMS
annually shall reconsider whether a
unique production operation will
continue to be eligible for an
extraordinary cost allowance
determined in accordance with this
subsection. Extraordinary cost
allowance deductions are subject to
monitoring, review, audit. and
adjustment.

(j) Value shall be based on the highest
price a prudent lessee can receive
through legally enforceable claims under
its contract. Absent contract revision or
amendment, if the lessee fails to take
proper or timely action to receive prices
or benefits to which it is entitled, it must
pay royalty at a value based upon that
obtainable price or benefit. Contract
revisions or amendments shall be in
writing and signed by all parties to an
arm’s-length contract. If the lessee
makes timely application for a price
increase or benefit allowed under its
contract but the purchaser refuses, and
the lessee takes reasonable measures,
which are documented, to force
purchaser compliance, the lessee will
owe no additional royalties unless or
until monies or consideration resulting
from the price increase or additional
benefits are received. This paragraph
shall not be construed to permit a lessee
to avoid its royalty payment obligation
in situations where a purchaser fails to
pay, in whole or in part or timely, for a
quantity of oil.

(k) Notwithstanding any provision in
these regulation to the contrary, no
review, reconciliation, monitoring, or
other like process that results in a
redetermination by the MMS of value
under this section shall be considered
final or binding as against the Federal
Government, its beneficiaries, the Indian
Tribes, or allottees until the audit period
is formally closed.

(1) Certain information submitted to
MMS to support valuation proposals,
including transportation allowances or
extraordinary cost allowances, is
exempted from disclosure by the
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Freedom of Informatlon Act 5 U.S.C 
552 or other Federallaw. Any data 
specified by law to be privileged. 
confidential. or othetwlte exempt may 
be maintained in a confidential manner 
in accordance with applicabla lawa and 
regulntions. All mqueata for inlormation 
ribout oelerminations made under this 
Part are to be submitted in accordan- 
with the Freedom of Informatlon Act 
rrqulntion of the Department of the 
inlcrior. 43 CFR Part 2. Nothlng In this 
section is intended to limit or dlmlnlsh 
in itny manner whitsoaver tba right of 
:in Indian lessor to obtain any and all 
information to which auch lessor niay be 
la~vhlly entitled Imm MhiS or tuch 
lessor's lessee directly under the terms 
uf the lease. 30 U.S.C 1799. or other 
applicable law. 
1mia3 P C 4 l t O l m r r * H a m n +  

the quantity and quality of oil an 
measured at the point of aalllement 
appmved by Bu( or hfMS for o n s b m  
and offshorn leases. mpectlvsly. 
(2) If the value of oll determined 

pursuant to $20h101 Is baaed upon a 
quantity and/or quality different from 
the quantity and/or quality 11 the point 
of myslty settlement appmvad by the 
ELM for onshom leases or the hQ4S for 
offshore leased. the value ahall be 
adjusted for those diffamnas In 
quantity and/or quality. 

(b) No deductlona may be made fmm 
the royalty volume or royally value for 
aciual or theoretical lossaa Any actual 
loss that may ba auatained prlor to the 
royalty aettlement metering or 
measurement point will not be sublect to 
royalty provided that such actual loss i i  
determined to have bean unavoidable 
by BLM or MM$ as appmprlate. 

(c) Except as pmvided in paragraph 
[bl of this section, myalllea am due on 
1w percent of the volume m e a s d  at 
[he appmved point of myalty aettlamant. 
There can be no reduction in lhst 
measured volume for actual losres 
tmyond the appmved point of myalty 
r3ttlement or for thaomtlcal losses that 
itre claimed to have taken place elther 
prior to or beyond the appmvad point of 
royally settlement. Royalties am due on 
100 percent of the value of the oil aa 
provided in this part. 'Iham can be no 
deduction fmm tho valua of the 011 for 
rJgaity purposes to compensate for 
actual losses beyond (ha appmvad point 
of royalty settlemant or tor theoretical 
losses that am claimed to ha- taken 
place either prlor to or beyond the 
appmved point of royalty aetllement. 

s-op(ppP ~ ~ l 4 - A u o - a 7 - 1 ~ * 3 4 )  

[a) [ l )  Roynltiea shall be computed on 

t2W.W -- - 
(a] W h e n  the value of oll haa been 

determined punuant lo  i 203.102 at a 
point (ea. u l a s  polnt or polnt of value 
datsrmlnatlon) off the lease. MMS shall 
allow a daductlon for Iha masonable 
actual cosb Incurred by the lessee to: 

IR~M to the polnt OR the lease; pmvided. 
however. that for onshon leases. no 
transportation allowance will be 
granted for tranruportlq oil taken aa 
m Itylnkln~or 

b n s p o r t  011 h a  an a o m  
Iaaae to the point off the lease: provided. 
however. that for OU Ilkan aa royalty in 
kln& a tnnlpor(.tim allowance shall 
be prodded far the reaaonabla actunl 
coa!s i n 4  to hanrport that oll to the 
delivery point apadficd in the contract 
between the royalty in kind oil 
pwcharar and the Federal Gavemment. 

(b)[Z) of lhls ssctlon, the transportatlon 
allowance deductfon on (ha bada of a 
ralllng arrangement rhaU not s x d  SO 
pIoant of tha nlrn of the ou at the 
point of sale aa determined punuant to 

208.102 'IhnsportaUon costs cannot 
be t r a n d d  between ding 
a-ants or to other pmducts. 
(2) Upon request of a Iesaee. M M S  

may appmve a tranrportatlon allowance 
deduction In excesa of the Umitatlon 
pmtuibed b p m a p p h  [b)(l) of this 

that the trans rtatlon costa Incurred In 
axmii of thaf&tatIan prnscrhd in 
pa- h (b](l) of thts aactlon wem 

application for exceptlon ahall contain 
all relevant and aupportIng 
documentation necessary for the hU4S 
to make a determination. Under no 
c i m i t a n c e a  ahall the value for myaity 
purpoaaa under any sslllng arrangement 
be mducad to ram. 

allocated awong all produda produced 
and transported. Homvar, no 
uaniportatlon deductlon ahall be 
allowed for pmducta which M not 
royalty baa-. Trans rtrtlon 

(1)TnnapOlt dl tmmanonrhora 

@)(I) Except aa pmvided In parasraph 

aection. The T essee mull demonstnta 

nasona g la. actual. and necessary. An 

(c] l hnspa ta t lon  mrtl must be 

allowanma for oU .hi 5" ba axumsred as - . -. . . . . 
dollan par bml. 

Id] If, after a mviaw andlor audit. 
MMS detennlnaa that a leasee haa 
lmpmparly detsrmlned a tmmportatlon 
aUouanca auharlsQd by thl. Subpart 
than the ISMW ahall p any addltlonal 

accordance with 90 CFR naw or ahall 
be sntltlsd to a Endit without Interart. 
i2W.10) ~ O t m g a w o n  
Maun?ma 

mnhct& (1) For lrenapomtlon a b  

royalties. plus Intamst x atermined In 

( U ) A I 7 I t ' t - l a n g t h ~ S P d d M  

lncumd by a lsssaa purauant to an 
arm's-length contract, Ihe transportation 
allowance shall be the reasonable 
actudl coats Incurred by the lessee for 
transporting oll under that contnct. 
subject to monltarlng. mview. audit and 
ad\uatment. Such aUowanca8 uheU be 
aubject to the pmvlsions of pangraph (0 
of this aactlon. hfm any deductlon 
may ba taken. the leases must aubmit a 
completed page one of Form M M S I H O ,  
Oil Trannportation hllowancu Raport In 
accurdance with paragraph (e)(¶) of thls 
aactlon. A traniportallon allowance may 
be claimed mtmactlvely for a period of 
not mom thsn 3 months prlor to ths nnt 
day of the month that Form W l l O  
Is filed with MMS unless MMS 
appmvaa i longer period u on a 

(2) If an arm's-length transportation 
contnct Includes mom than one liquid 
pmduct and the transportation cosh 
attributable to each product cannot be 
determined fmm the contnct. thsn the 
total transportatlon costs ihall ba 
allocated in a consistent and equitable 
manner to anoh of thhs liquid pmdncb 
tranrportad in the same pmportlon as 
the ratlo of the volume of each product 
(including water) to the volume of all  
liquid pmducth No allowance may be 
taken for the a n t 8  af tranaportlns kana 
production which is not myalty bearing. 

[3] if an arm's-length transportation 
contract includes bath gaseous and 
liquid pmducts, and the transportation 
coats attributable to each pmduct 
cannot ba determlned from the contract. 
the lessee shall pmpose an allocatlon 
procedure to MMS, 'Iha lessee may una 
the oil tranrportatlon allowanca 
determined In rccordance with 11s 
propored allocation pmcedm untll 
W S  Issues ita detenninatlon on the 
accsptabillty of tho cost allocatlon. 'Iha 
lessee shall submlt all available data to 
support 118 pmposal. The initlal pmposal 
must be  submllbd by  [insart the lost 
day of tho month which is 9 month8 
oflsr the loat do of tho month of the 
effective dote o j k ?  re#ulotions] or 
within 3 months after the lbat day of the 
month for which the leanee mque8tu a 
tranaportitlon allowann. whichever Is 
latar (unleaa MMS appmvsa a longer 
period). The MMS shall then datarmlna 
tha oil traniportatlon allowann bated 
upon ths lascrr'a pmpoul and any 
addltional Infomtatloa hIMS deama 
necessary. No allowance may be taken 
for the costs of tnnrportlw lease 
pmductlon which l a  not myally beartng. 
[4) Wham the Iarsee'a payment# for 

tranrportatlon under an um'a-lmptb 
contract am not on a dollar par d t  
basls. the lesaaa shaU convert whatever 
considantlon Is pald to a dollar d u e  

ahorvlng o f p c d  c(~use by tK e leasee. 
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If the MMS grants the exceptlo% the 
lessee shall use as its trans ortttlon 
dlowance the voluma-mlg R led iwrue 
prices i t  cha es other persons p w u r n t  
to orm*s.lew% contracts tor 
lrnnsportatlon thmugh the sami 
trunnporlatlon system. 

[cJ hporfiw ruqu/mmenlr--(l 
.Arni's.len@h cunlmclr. (I) With d 8 
ncephon of those transportillon 
:,lIuwances specified In e r w a p h  
Ir.:\\l\v) of this section. s, e lessee ehall 
rubmtt paRe one ol the Inltbl Form 
ws+tta Oil Tmnsporlallon 
Aliowence Report. prior to. or at the 
sunis: time as. the trsnsporlation 
allmvance determlned pursuanl to an 
,trni's-lenglh contract I 8  m rted on 

noynlty Remittance. 
[ii) The initial Form MMS-4110 shall 

!IC cffectivo for a reporting period 
irrginning Ihe month that the Iessee I s  
hrsl auhorlxed lo deducl a 
trnnsportation allowance and shall 
continue until the end of the calendar 
war. or until the appllcabla conmct or 
;ale terminates or is modined or 
amended. whlchever Is earller. 

[ i i i )  After the Initial mportlq M o d  
and for tuccatding mporthg pdodh 
lessees must submit page MI olForm 
hlhiS-4t10 wlthln 3 months aner the end 
of the calendar year, or anat the 
eppllcable contract or rile termlnatee or 
i s  modified or amended. whlchevar Ir 
earlier. unless MMS approws a longor 
period. Lessees may request special 
rcpor\in$ pmcedumr h unkqus 
allowance reporting situations. such as 
thaw that relala to spot sales. 

[ ivl  The MUS may mqulm that i 
lessee submit an's- lenalh  
transportation contracts. prcductlon 
sdreements. operating agreemanth and 
related documents. Documents shell be 
submitted within a reasonable time. as 
determined by MMS. 

[ v )  Trilnsparlatiun allowances which 
iiro based on arm's-length contracts and 
which are la ellecl at the tlms these 
rqvlnt ions become elfactive will be 
nllnwcd lo continue until such 
sll~iwances tern.lnate. 

\Vith tho exception or transport8llon 
nllowances specified in arqreph 

sabniil an initial Form MMS-4110 prior 
1 0  or nt the same time a h  the 
trunaportallon allowance determined 
pLrsuant to non-arm's-length contract 
or  no contract situation is mported on 
Form MMS-2014. The WUsl mport may 
Ibe based upon astimiled costs. 

[ i i )  The inilia1 FormMMW110 shall 
be dfectivs for e reporttlw period 
beginning ihe month that the lsssei flnt 
is authorlxed to deduct i transportallon 

Form MMS-2014. Report o p" Sales and 

1') Non.orm's.le~th orno ConImct. 11) 

[c)\ll[v) of lhls section. t R elessee shall 

S4WPW CCdf@Sao(tCAUO-t7-I~'JO) 

allowanoa and i h l l  wntinui untll the 
8nd ot the calendar yew, or untll 
trana rtitlon under thi non.rrm'8- 
IengtROmntract or ~ l r  no mntrao~ 
slluatlon I d n a l m ,  whlchevrr Is 
earth.  

perlodi succeeding the inlllal mporllna 
period the lairee shill iubrnll a 
comolatcd Form MMS-IIIO contalnlng 

(111) For calendar-year reporting 

tho ;ctual costs for tho pmvioui 
m p o m  perlod. E oll trans rtation Is 

the next calendar yew. Tho eitlmaled 
ol l  tranaporlation dlowanw shall be 
based on the actual Gosh for the 
previous mpOrun0 

Iesrae'n knowledga of decraases or 
increasei whlch will affect the 
allowance. MMS must mcelve the Form 
MMWiio within s month8 8ner the end 
of the previous m 
M S  eppmwi  a onger perlod. 

(iv) For new transportation facitlties 
or ImngamUIIth the Ieuw's WUal 
Form MMs4110 &all include e#llmalea 
of the allowabla OU trampoaatlon COIII 
lor the 8 plluble @od. Co8l eitimalea 
attall b~ &sed u p  the most laoantlv 
avallmbla o p n  onr d811 for &e 
transportation ryrtea or If such data 
am not available. the lesaee ahall uae 
esumaiea basad upon industry data for 
tlmllar transportallon 8yalemh 

(VI N~-.rm's-langth contract or no 
contract baaed tnnsportation 
aIlowances which fm in effect et the 
time these mgulatlona become effecllve 
will be allowed lo  continua untll ouch 
allowances termlnale. 

(vi] Upon m uoat by M9. the leasee 

Form MMS-IllO. The data shall be 
provided within a masonable perlod or 
Ume. as delermlned by MMS. 

(3) The M M S  ma eateblish reporllng 

than those specifled in lh l8 8ubpart in 
order to pmvida mom effecUve 
admlnittratlon. lerrees wUl be nollned 
as IO my change In thelr mportlng 
perlod. 
[4) Transportallon allowancei must be 

reported as a eepanle llne Item on Form 
~ ~ 9 - 2 m 4 ,  unlssr MM9 appmver a 
diffamnt mportlnp pmcedura. 

\d) Intsmil assessments for Inoomct 
or a10 n rtr and for fatlura to repoil. 

(I] If a ! k  deduct8 a traniporlallon 
allowance on 118 F m  MM53D14 
without complvlna with the 
mquhmants ot thh rsction. the learee 
ihall pay Intamit o d y  on the amount Of 
such deductlon unUl the nqulmment~ of 
thh section ur compliad wtth. Tho 
lesaee ala0 shall raply &e L m O U n l  of 

conUnuln& tho leatea ihau Ep dude on 

any adjustment8 w R" I& IN baaed on the 

F 

Form hiMWl10 Ita eslimelnd milia for 

dod p h i  or mlnus 

shill aubmlt a1 P data usad lo  prepam I ta  

dates for Indlvldua r lea isst  dllfemnt 

any allowance whlcb Is dlrallowed by 
his recllon. 

(1)  fa lessee erroneously m orts a 

In an underpayment olmyaltlar, Interest 
shall be pald on the amount of thal 
underpsymenl. 

(31 Internal mqiilmd IO be aid by lhli 

accordance with 90 '3% 21R.M. 
(E] Adjuafmsnk (1) If the actual 

transportallon allowance Is less than the 
amount the lessee has enllmated and 
taken durl the mportlng period, the 

addlUonal royalties due plus Interest 
computed punuant lo  So CFR 1IRLM 
retmactive to the nrst month tho lessee 
11 authorlxed to deduct a transporiatlon 
allowance. If the actual transportallon 
allowance 11 m a t e r  than the amount 
the lessee has estimated and tcken 
duri the re ortlng perlod. the lessee 
ahalxe  entiied Io m w d l t  without 
interest. 
(2) For lessees transporllng pmductlon 

fmm onahom Federal and Indian teaser. 
the lesaea mutt submll a ccrmcled Form 
MMS-ZOM lo mllecl actual costs, 
together with any payment In 
accordance with Initructions pmvidnd 
by mts 
fmm Federal OCS lease8 3 If e lessee's 
esthated colts were mom than the 
actual cost& the lessee must submlt i 
cormclad Form hfhfW3l4 lo  mflect 
actual coati together with Ita payment. 
in accordance with Instructions 

estimated cos18 wem less than Its a c h d  
CO~II ,  the rsfund pmcedura wlll be 
:peclfied by MM9. 

(0 Notwilhslandlng any other 
pmvisions of thls subpart, for other than 
arm's-length contracts, no coil shall be 
allowed for oil transporlatlon whlch 
results fmmm payments (either volumetric 
or for value) for actual or theoretical 
loases. 

(g) O!her fmnapo~oflon mst 
dslsnnoliona. The pmvislonr of this 
secllon shall apply to determine 
frsnrporlalion cos11 when sslablJdlng 
value using a net-back valuatlon 
pmcedum or any other pmcedura that 
requlma deductlon o l  transportation 

traniportatlon nllowinor whl 9, msullr 

aectlon shall be delermlned P n 

leasee shall Yl e required lo  pay 

(3) For lessees transpo production 

provided by MhiS. If the leasee's 

coals. 
Part 207 Is mvieed lo  mad as follow: 

PART 207--8ALES AQREEYEHTS OR 
CONTRACTS QOVERNINO THE 
DlSPOSALOFLEASEPROWCTS 

F4 Ml.FMT...[ l@.SZ] ...84587 
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W E - W m d b -  
IR-1 
subprc-IR..mdl 

S u b w ~ s O l d Y b n n k  
IRe.rmdl 
Subp.rtK-o.omnrmlR- 
IRaMtWdl 
subp.rt t-ocs W r W  IRnMvmdl 

331 et rq.: a U S C  1m et 
U.S.C lmt et ceq. 

Subpart A - - O m n l  Rovf.lonr 
$207.1 RqulndReordLnplnO 

The ncordkeeplng mquiramenta 
contained in Part aOr have baen 
approved by the Omce of Management 
and Budget [Om) under U U.SC 
~t rep. and a a a b e d  OMB Qearnnce 
Number 1 m m l .  
$207.2 hflnltknr 

are appllcable lo thia pan. 
imia cmb.ctrrrpd.-tom 
fomr h a m  
On Novembr 29,1850 (15 FR SSSS). a 

new form of lease was adopted (Form c 
1158.15 FR 8585) containing pmvtalons 
whereby the lessee agrees chat nothing 
in any contract or other arrangement 
made for the sale or dlspoaal of oil, gas. 
natural gasoline. and other products of 
the leeaed land, shell be conabued as 
modifying any of the provialant of the 
lease. includlna. but not llmlled t~ 
provialoni mlaling to gaa waste, Iaklng 
royalty in kind. and the method of 
computing myaltins due as based on a 
minlmum valuatlon and in accordance 
with the oil and gat valuatlon 
regulations. A contract or qmement 
pursuant to a lease containing auch 
p m v l ~ i o ~ a  may !x made without 
obtaining prior a proval of the Unitad 

provided in 1 ~ 7 . s .  
iap7.4 c m b . c t . m a p M t m a  
lorm hNa 

contelning pmvt,lonr p roh lb im sales 

A U I ~ O ~ W  m usc in .( w.: so U.S.C 
and 30 

The definitions In Pan 208 of thls titie 

Slates as Issaor, i ut must be reldned as 

(a) Old form lealea am those 

or dlrpord of oll. gar. natural iatollne. 
and 0th- pmductc of the leaas except In 
r m r d a n n  witb a amkrct or other 
rmwmmt ipprovsd by the Sscmlary 
of &a lnhrlm. or by \hrD\ncla of the 
M l n m h  Mrnapsment Servim or hi#/ 
her mpreaentitlvr. A m t n c l  or 
.grsemanl mrdr punuanl to i n  old form 
loam may ba made wltbout obtalnlrq 
approval It the contract or qraement 
elthar wntalna Ihn 8ubtt.nce of or In 
awmpmled by Iba aUpulatlon act forth 
In panO.ph (bl ol lhl8 a d o n  a b e d  

6) The atlpulatloh tha mbatmca of 
whlcb must be included La the cuotract. 
or be made the aubject matter of a 
asparite inahumant properly Identifying 
the leasea affocled Iherrby. it aa 
follovt: 

11 Is hereby tmdmtood and agreed thw 
nolhlly In &a nltm conmn or In any 
a p p m d  hum? dull bo curutrurd as 
a K . c U n ~ ~ y d t h a n l a U o n m k h m n t h ~  
Unlnd Stam urd Ih lnrm prUNlsr ty  In 
mathnofmsmsh. IddngmpltYIn klnd. 
and che method of computlnt myalUes due as 
lased on a mlnlmum vrlutlon urd In 
a n o r d u n  with Ihe hms and provisions of 
the oil and p a  nluatlm wulatlons 
appi(ubh lo Uta lands COyMd by said 
oontnct 

ito7.8 canbls(ndukr .gmnt  
NMlon 

price bulletina .IC and wples of all 
aIpsamenb, otbarmntmctr or other 
documenh whlch am relevant l o  the 
veluation of production am to be 
maintained by the leaaea and made 
avs(fabfe upon mqueal during normpl 
worklng h o w  to iuthorlxed MMS State 
or Indian mpresantatlvea other MMs or 
BLM offlclalh audllon of the Generhl 
~ccounting Omca. or other penons 
ruthorired lo mdva such documents, 
or ahall be aubmltted lo  MMS within a 
masonabla period of the. as 
detarmlned by MM9. Any oral aalea 
imqement  nepliated by h e  leases 
must be placed in rvrlllen form and 
mtalned by the ferres. Recordt theit be 
mtalned In amrdance  with 30 CFR Part 
211 

PART 21O-FORyS AND REPORTS 

conUnue8 to read as foUom: 

ma .t W . ' W  uac a m  @f wq: Y) U.S.C. 
in ut 8 ~ :  so uac si et r q :  JO u.sc 
NxMHnp.;sou.sc ~m~~.:uu.s.c 

by ul* raNm (hnn 01 OFmTltDr~ 

Copier O f  afI 11ht c0nlNCth posted 

1. 'Ibr authority dtaUon for Part 210 

Aulbcdl~ W U S C  S 8  el nq: W U.S.C 

1501 st mq.: U U.S.C 1911 ef mq: and 4s 

2.30 CFR Part 210 I s  amended by 
U.S.C. lml  Of r q  

mvlslng the Utles of Subpartt R C D. E, 
F. and C lo mad a8 followa: 
SUbprr\6-0% CkhW of% 8 U W  
m m l  

Subpart C-Fedel and 1nds.n On- 
IRewmdl 

Subpart D - F d n l  and Indlan Oar- 
( R * m w d l  

Subprrt F-corf tRI.rrwdl 

Subpart o--oth.r SoM Ylnmlr 
IRewnrdl 

Part 210: 

Subp.rtH--O.oth.mulRnwr#. 
I R a n m d l  

Subpart I-OCS Sultut--[Rnomdl 

9. The followlw rubparts am added to 

4. ~ s c t i o n i  naim xiaioi. naioz 
210.1W. ZlO.104 and 210.105 under 
Subpart C and 99 21al5o and nam 
under Subpart D em removed. 
4fzra~oo.1~(ztamt tR.dn(pnmdn 
0 0 2 t a i w ~ ~ z t a ~ ~ i i  

Sectlans ZlO.300 and ZlO.901  under 
Subpart F are redealpated as new 
0 D ZlO.350 and nlXS51. mspec~lvely. 
under new Subpart H. 

5. 30 CFR Part aa Subpart a i s  
amended by a d d i q  0 210.55 to mad as 
follows: 

1 210.55 Witt forma Or Npom 

When special forma or reports other 
than those referred to In the ngulationa 
In thls part may be neceasary. 
lnshctlons for the flllng of such forms 
or reports will be given by the MMS. 

PART 241-PENALTIES 

1. The authority cltatlon for Part 241 is 
revlred to mad ea follows: 

Aulholity: W U.S.C 398 uf w.; W U.S.C 
m e t  rep: W U S C  nm sf mq.: so U.S.C. 
181 .I rep.: a0 U.S.C 351 .I nq:so U.S.C 
im et W: m U.S.C im st w: u U.S.C. 
1901 et req.: U U . S L  lsJl el rag.: and 43 
U.S.C lmr o t w .  

1 90 CFR Part 241 is amended by 
nvlalng h e  titles of Subparta R C. and 
D to reed as tollom: 
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Subpart &011, QU, md OW SUlfUr, 
General 

Subpart C-F- urd lndh OR- 
IRiservrdl 

Subpart D-Fedenl and l n d l ~  01.- 
IRerervadl 

Subpart H+Rimovedl 
. I .  Subpart H. Indian Landh la 

-i!uved. 

Subparts E, F, id Q t R o d d @ W w l  a i  
Subparts F. 4 8nd HI 

4. Subparts B F. and G a m  
ivdusignated as Subparts F. C. and H. 
rcspeclively. 

5. A new Suhpart I 11 added lo mad 

Subpart t--OCSSUM*IRI.nndl 
e. A new Subpart E la added lo read 

Subpart E--SoW Y h d @ ,  Cimud 
IRasarvedl 

P 241.10 I R W n d  ndnmdl 

reserved. 
7. Section 241.10 Is removed and 

8241.54 I*mnd.dl 
8. Section 241.50 is amended by 

removing the phrase "thia aubpart" and 
replacing it with the phrase "Subparts E. 
C and D of this pan." 

$241.100 [Rldn)gNhd U ~ Z 4 l . W  uld 
mnd.dl 
Subpart C ( $ 2 4 1 . 1 W ~ R n n n d l  

9. Section z41.100 under Subpart C it  
redesignated aa a new 8 241.80 under 
Subpart E and retitled "Aaseaamonls for 
nonperformance" and Subpart C la 
reserved. 
$241.60 (N.r)[*mnd.dl 

10. Paragraph [c) fmm newly 
redesignated $ 241.80 la removed. 
TITLE U--PUBUC LANDS INTERIOR 

CHAPTER II-EUREAU Of UHD 
MANAGEMENT, D f p " T  Of THE 
INlERlOR 

PART 31-E OIL AND QAS 
OPERATIONMENERAL 

1.  The authority citation for Part n80 
Cmtinues to read ea lollom: 

U S k  

J. lop (U U S C  -). the Act of lune 
a 191% as ammdd [U U.S.C sash R.S 
reclton 441 (4.3 U S C  145751). tho Attorney 

Ale. Gap 411 lho F c d d  Rope~Q and 
AdmlnlaInUn !bmIcn Act dlpco. aa 
imondd [uIUSC47¶ dnq.51). the Nitlonil 
Fnvlmanatal PDUq Act of 1- a i  
a m a d d  (42 U 3 C  4.W rfrp.). Ihe Act 01 
Docamber IL 1wO toc Stat. m!. the 
Combhd t lycbwah LHII~J Act of 1W 
(95 Stat 107u). the F d d  OU and G.8  
Royally Manqemont Act of 1S32 [So U.S.C 
lmh tha lndlan MLaal Dsnlopmonl Act 01 

ihe Act of February zb ' 
amsl. aa a m a d  e l l  [za u s c  s07h tha ACI or 
May aa I D I ~  [a usc 

Genutra @lnlrn or- L iw (uI op 

the ~ c t  or 

1 ~ 3 2  [a usc ncnk 
i 31827-4 IRadWMhd .I € 31827-61 

2 Section 318274 la redeal@ated as 
a new 31827-3 and a now € 318274 l a  
added to read aa lollom. 

i 3 1 6 2 7 4  R o W Y * U l O k ~ n d  
mprak*rwW~Oy) .  

Slid- and atap-mcda mydtiea am 
baaed on tho awrags daily production 
per well. Tho BLh4 authorixod officer 
ahall apecify whlcb wella on a leasehold 
am commerdally pmdudlve, induding 
in that urngoy all mllh whether 
pmducad or not. for which tho annual 
value of permlariblo production would 
be greater t h ~  the eathated 
reasonable annual Um coal, but only 
wella that yleld a wmmerdal volume of 
production d t d q  i t  leiat part of the 
month ahall bo conalderad In 
aacertaintng tha averago daily 
production per well. 'Ihe average daily 
production per wall for a leaso la 
computod on tho baais of a 2%- 2%. SO-. 
or 31day month (as the caao may be). 
the number of wells on the leasehold 
counted a i  pmdu 

authorized offlmr datarmtne which 
comerdally productive d s  ahall ba 
conaidered each month as pmdudns 
wells for t h a r  of w m ~ t i y  
m a l tyha  MmWith efo OWW 
ruth M d  h tho aUth0rhd O f f k U b  
discretion may count as pmduclng any 

and the gmsa 
pmduction fmm tha 7 oaaobold. The ELM 
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[a) For a previously pmduclng 
laaaohold count i a  pmdudng for awry 
day of tho month each pmvioualy 
pmducing well that pmducod 15 days or 
mom d u d q  the monlh. and d im ard 
wells that pmduced leal  than 15 jays 
during the nonth. 

(b) Wells appmvad by the ELM 
authorized officer as Input wella shall be 
counted aa pmduclng wells for tho 
entire month if ad used 15 days or mom 
during the month and ahall be 
diarepded  If ao uaed lass than 15 dam 
during the month. 

IC] When the Initial production of a 
leaaehold la mads during the calendar 
month. compute myalty on the basla of 
pmdudng well daya. 

[d) When a new well Is completed for 
production on a previoualy pmducing 
leasehold and producer for 10 days 01 
more during the calendar month in 
which it is bmught In. count auch new 
wells as pmducing every day of the 
month. in arriving at the number of 
pmdudng well daya. Do not count any 
now mll that pmduoaa for less than 10 
daya d d n g  the calendar month. 

(e) Conalder "head m l l a "  that make 
their best pmduction by intermittent 
pumping or flowing a i  pmducing awry 
day of the month, provided they are 
regularly operated in lh is  manner with 
appmval of tbe BUI authorized offlar. 

leaseholds on which no wells pmduced 
for 15 daya or mom, compute royalty on 
the beaia of actual producing well daya. 

(8) For previously producing 
leaseholds on which no wells w e n  

roductive during the calendar month 
gut from which 011 waa shlpped. 
compute myalty at the lame myalt, 
percentage as chat of the last preceding 
calendar month in which pmduction and 
shipments wem normal. 

[h) Rules for apeclal cases not aubjact 
to definition. auch aa those arising from 
a v e r m  the production fmm two 
d i s h c l  aands or horizona when the 
production of ono land or horizon Is 
relatively iniignifkant com a n d  to that 

authorbd officer aa need arlaer 

operations on a typical leasehold for the 

(0 For previously pmdudng 

of the ocher. ahall ba made g y the BLM 

(I)(]) ~n the followtns aummaw of 
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(2) In this  ample. them am el& 
wells on the leerehold, but mll~ No. 4, 
8. and 8 am not counted In computiq 
royalties. Well8 Na 1.2.3.5, and 7 am 
counted .I p d u c Q  for 90 d a m  Tho 
average pmductlon per mll per day 11 
determined by dividing the total 
production of the leasehold for the 
month [including the oil pruducd by 
wells 4 and 81 by 5 (the nmubex of mUa 
counted e6 prod-iclngl. and &vi& the 
quotlent thur obtaIned by the number of 
dnya In the month. 
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